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I. INTRODUCTION 
 
Building and maintaining a profitable and efficient law practice can have so many positive 
returns on investment:  satisfaction with the practice of law, devoted staff, happy clients, money 
in the bank, less stress, and a good reputation in the local community and amongst your peers.  
The problem is that until recently law schools didn’t teach their students anything at all about 
how to do this; consequently, many attorneys have yet to achieve the level of success they want 
for themselves.  Luckily, things are changing and programs such as this one help fill in the gaps 
between what you learned in law school, and what you need to know in real life about managing 
a rock-solid practice.   
 
Today we’re going to cover the management tools and know-how that will help you build the 
practice of your dreams – and keep it running as smoothly and efficiently as possible.  If you’re 
prepared to do the work, let’s begin with . . . 
 
II. THE THREE ROLES OF A SOLO OR SMALL FIRM LAWYER 
 
Understanding the three roles of a small firm practitioner will help you get clear on why some 
tasks and responsibilities are a challenge, while others are far more enjoyable – it all depends on 
the hat you are wearing, and how well it fits.  Please see Attachment A to these materials for 
more information on the three roles and the importance of insuring that all are covered 
appropriately within your firm.   
 
III. THE THREE-POINT FOUNDATION OF A SUCCESSFUL LAW PRACTICE 
 
Successful businesses are based on a solid three-point foundation.  This foundation provides 
tremendous guidance in making smart business decisions because this is where you clarify your 
vision for the practice, and lay out the plan to reach your goals.  The three-point foundation 
consists of a:   
 

• Business plan  
• Budget 
• Marketing plan 

 
A closer look reveals the purpose of each foundational point.   
 
 A. BUSINESS PLAN 
 
Whether you are in a solo/small firm practice, or are part of a larger firm, it’s important to have a 
formalized business plan to help you make smart business decisions and keep focused on your 
vision for your practice.  The point of a business plan is this:  you’ll make far fewer mistakes, 
waste less time, money and resources, and take a more direct path toward your goals if you have 
a plan to follow.  As a bonus, practices that have a written business plan earn, on average, 10-
50% more over the course of time than a practice without a plan.   
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Think of the business plan as your “Success Plan” because it defines your idea of success and 
lays out how you will achieve it.  The business plan serves as the road map for your practice and 
keeps you on track when tempting opportunities or “bright shiny objects” (attractive distractions) 
present themselves.  An objective and well-written business plan: 
 

• Lays out your vision for your practice 
• Defines who you are and what you are selling 
• Defines your goals, breaks them into short-term and long-term goals, and defines the 

steps you plan to take to reach your goals 
• Identifies the strategies you will use to turn your ideas into actual business practices 
• Identifies your target market and how you plan to reach potential clients 
• Pinpoints your firm’s strengths and weaknesses  
• Identifies your competition 
• Helps you to identify and take advantage of business opportunities for which you are 

(or can be) uniquely suited 
• Gives you a way to measure your firm’s success in meeting your goals 
• Serves as a vital guide when making business decisions. 

So, what should your business plan look like?  At a minimum, it should include: 
 

• The firm’s mission statement 
• The firm’s goals and objectives 
• Your values statement 
• What you want to be known for 
• The practice areas and services you will provide 
• A definition of your target market (who are your clients, where are they, what 

characteristics do they share?) 
• Job descriptions for all employees 
• The names of allied firms and businesses 
• Detailed information on your competition (who is it, location, services offered, rates, 

marketing strategies, value-added services, etc.) 
• How your firm differs from others (needs to be something that clients can readily 

recognize as a difference – not “the highest quality legal services” because most 
clients can’t tell the difference between law firms or attorneys’ skills levels) 

• Capital investments over the next three years 
• A financial plan (what money are you starting with, where will your future money 

come from, at what rate, alternative income streams, and so forth) 
• Pricing strategy, fees, and billing methods 
• Exit strategy for owner(s) 
• What the firm will look like in five years. 

 
[Excerpted from Minding Your Own Business:  The Solo and Small Firm Lawyer’s Guide to a 
Profitable Practice by Ann M. Guinn (ABA 2010)] 
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Once drafted, you will want to refer back to the business plan frequently.  Rely on it when you 
are faced with a seemingly dazzling opportunity, when an irresistible enticement presents itself, 
when you are wondering whether you need to hire additional help, when money is tight, when 
money is free-flowing, when life is good, when life is worrisome.  Review the plan when making 
any major business decision.  If you take advantage of this opportunity, or spend this money, or 
hire this person, will you be moving toward your goal, or away from it?  If the action you’re 
considering won’t move you forward, then perhaps it’s best to let it go.   
 
Make it your practice to take your business plan to lunch once a month for a general review, but 
consult it anytime you must make a decision regarding your practice.  You’ll find that the 
business plan will keep you on track, and help you avoid costly, unnecessary, and potentially 
damaging mistakes.  Impulsive decisions are not always the smartest decisions.  As my dear 
grandmother used to say, “Act in haste, repent in leisure.”  Consult your plan, then make a 
thoughtful and carefully considered decision.  Keep true to your vision in all decisions and enjoy 
the satisfaction of a practice that is built to last.   
 
 B. BUDGET 
 
As a small business owner, you actually need several budgets – or guides to where your money is 
going to go.  The first is your Operating Budget, which lays out the money required to run your 
office on a day-to-day basis.  An annual Operating Budget will help you determine how much 
money you need to earn this year to cover your overhead expenses.  Add to that your desired 
compensation and the amount of your capital expenditures budget, and you’ll have your annual 
revenues goal.  Be careful not to overlook the once-a-year or occasional expenses (e.g., liability 
insurance premiums, OSB dues, quarterly payroll taxes, etc.).   
 
If you have a bookkeeper who can help you develop your budget, you don’t have to figure this 
out all by yourself.  Lacking a bookkeeper, your bookkeeping software is your next best bet.  
Starting with the line items on your year-end profit and loss statement from the previous year, 
make your best estimates for expected expenses.  You’ll want to break down some of those line 
items so that you are clear on what you are including in each.  As an example, “insurance” might 
include liability insurance, medical insurance, renter’s insurance, real property insurance, key 
man insurance, and so on.  Make separate entries for each subcategory so that you can more 
accurately track your expenses during the year.  As a last step, it’s helpful to break down your 
annual budget into smaller monthly budgets, so you can set appropriate monthly revenues goals.   
 
The second helpful budget is your Capital Expenditures Budget.  This details your plans for 
major investments in your business (e.g., buying an office building).  Obviously, this budget is 
quite important in making smart business decisions.  If you’ve planned a capital expenditure in, 
say, two years’ time, any business decisions you make today could impact your ability to make 
that investment down the road.  Consult this budget when making any far-reaching decisions. 
 
The third budget is your Income Budget – probably more accurately termed “projections.”  This 
details your expectations of revenues during the budgeting period.  In a small firm, 100% of your 
revenues may come from your legal fees; however, you may have rental income from a sublet 
office, book royalties from the sale of your book, notarial fees from the public, and so on.  The 
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bottom line is this:  to make smart business decisions, you need to know how much money you’ll 
need to run your business this year, how much money you expect to bring in, and what 
investments you plan to make in the business in the future.  Then, you need to consider any 
potential financial impact of your pending decision – and whether or not (1) you can sustain it, 
and (2) it makes sense.  Consider the facts; then, make your decision. 
 
On a monthly basis, run a comparison of your budget year-to-date with your profit and loss 
statement.  Are you way over, way under, or just about where you thought you’d be?  If you need 
to tweak your projections, please do so.  You just need to stay on top of how much money you 
need to be bringing in to cover everything.   
 
A successful law practice works with a budget, sticks to a budget, and makes decisions based on 
the budget.  That’s a smart business practice.   
 
 C. MARKETING PLAN 
 
Marketing is simply telling people what you do – over and over again.  Sometimes attorneys 
think that marketing and advertising are one and the same, when in truth, they are two different 
things.  While advertising is a form of marketing, there are many other aspects to a good 
marketing plan.  In fact, a successful marketing plan is based on a combination of different 
marketing strategies that allow your message to get out to your potential clients through several 
different means.   
 
The six marketing strategies for professional services, listed here in order of effectiveness, are: 
 

• Direct contact and follow-up 
• Networking and developing referral relationships 
• Public speaking 
• Writing and publicity (includes blogging) 
• Promotional events (sponsoring a table at a charity, providing uniforms for a Little 

League team, etc.) 
• Advertising (including website and Yellow Pages ads) 
 

Which strategies make most sense for your practice?  Choose two or three from this list and 
write down the tasks/activities which you’ll do under each.  Set a deadline for each, and then find 
an accountability partner (e.g., spouse, business partner, close friend, colleague).  As you 
accomplish a task, replace it with a new one.  Change out your chosen strategies from time to 
time to create a new marketing mix.  Remember, you have to keep getting your name in front of 
people in order to get them to think of you when they (or someone they know) have a need.   
 
Now, before you rush into creating a new marketing plan, you need to consider the facts.  
There’s no point reinventing the wheel if you’re already doing some things that are regularly 
generating new clients for you.  Hopefully, you’ve been logging the success of your marketing 
strategies so you know whether or not they are working for you.  A tracking log provides 
information on how your current clients and first-time callers found you, along with other 
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valuable information.  Following are some of the measuring tools you can employ in determining 
your marketing ROI:   
 

• How your first-time callers heard about the firm. 
• Number of first-time callers per week/month. 
• Number of first-time callers who are converted to initial consultations. 
• Number of initial consultations that convert to clients. 
• What type of matter/issues are involved.   
• The dollar value of each client’s matter. 
• How closely each new client matches your ideal client profile. 
• How your best clients found the firm. 
• How many callers asked for or were given a referral to another attorney.   
• To whom were those callers referred. 
• Advance fee deposit received. 
• Timely monthly payments. 
• What does it cost per client to bring in new business? 
•  ________________________________________________________ 
• ________________________________________________________ 

[Excerpted from Minding Your Own Business:  The Solo and Small Firm Lawyer’s Guide to a 
Profitable Practice, by Ann M. Guinn (ABA 2010)] 
 
The information on your tracking log will help you make smart decisions about your marketing 
dollars and time, and about the feasibility and effectiveness of your current marketing strategies.  
If you aren’t attracting your ideal clients, go back to the beginning and rethink your chosen 
strategies.  If they aren’t working, draft a new marketing plan.   
 
From her, you need to develop a marketing budget in support of your marketing plan.  Include 
projections for marketing expenses, as well as marketing time.  For instance, networking 
meetings take time (and, frequently, money), lunch dates with referral sources eat into your day 
(no pun intended) and your bank account, preparing a CLE presentation costs you time (and, 
thus, money), and so on.  Think about how much time you will spend marketing your practice 
each week.  Then, lay out a month’s worth of marketing activities in advance so that you know 
each week what you will be doing.  Start a running “to do” list of marketing ideas/activities and 
plug those into your marketing plan.  For best return on investment, make the smart decisions 
that will support and further your plans. 
 
Whether or not you have a formal marketing plan, if you are in practice, then you are marketing 
every single day.  Not convinced?  Among other things, marketing is about: 
 

• Your image 
• Your message 
• Your brand 
• The quality and timeliness of your work product 
• How your office looks 
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• How you treat your clients 
• How your employees treat your clients and first-time callers 
• How you treat others 
• How you manage your staff; and 
• Promise keeping and follow-through 

You can have the most brilliant marketing plan in the world, but if your internal marketing (what 
happens in the office or between you and your clients) doesn’t back up your claims, you aren’t 
going to be successful.  As one of my clients once said, “Marketing is everything you do” – and I 
would add to that, “and everything you don’t do.”  Make sure your internal marketing matches 
your external marketing message.   
 
Attorneys have four marketing touchpoints with their clients – and it’s important that you 
recognize and utilize each: 

 
• Pre-hire – marketing to attract new clients 
• Initial consultation – marketing to demonstrate to your potential client that you are 

the best attorney for the job 
• During representation – marketing that continually demonstrates the value of your 

services to your client, and the client’s value to you, and reminds them why you were 
the best choice 

• After representation – marketing that helps keep you top of mind with former clients 
for additional work or referrals. 

 
Keep putting your name in front of people – and you’ll keep getting work and/or referrals from 
them.  But, to have a consistent message, and regular “touches,” you need a written marketing 
plan.  Spend the time now and it will pay off in the long run.    

IV. UNDEREARNING IS ALL ABOUT CHOICES  
 
Underearning is defined as earning below your potential.  At times, you may think you should be 
earning more money, but don’t really have any idea how to do that.  Sometimes, you may believe 
that external forces or certain situations are keeping you from earning more; but, maybe what 
keeps you underearning is being in denial about your situation.  It’s difficult to do anything about 
a problem if you don’t fully realize you have one.  If you aren’t making as much money as you 
would like, it’s worth spending a few minutes to determine if underearning might be the obstacle 
to your success.  From there, some thoughtful self-examination will help you see what’s causing 
you to underearn.   
 
 A. ARE YOU AN UNDEREARNER?   
 
To determine if you might be earning below your potential, take a moment to answer the 
following questions.  Circle the statements that apply to you, as well as those that might apply, 
but you just aren’t sure if they accurately describe you or not.   
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1. I often give away my services (pro bono work, not billing for all of the time worked, 
volunteering, answering questions for free on the telephone, free initial consultations, 
etc.) 

2. My initial consultations almost always run over the time allotted, but I don’t charge 
more for the extra time.   

3. Raising my fees causes me such stress and fear that I only do it every few years.   
4. I regularly discount my fees to encourage prompt payment.   
5. Sometimes I feel that I’m not worth what I charge, so I write off part of my time. 
6. I don’t record my time contemporaneously for either hourly or flat fee work. 
7. I let my accounts receivable become 90 days or more past due before I take action.   
8. I continue working for clients who aren’t paying me.   
9. Talking with clients about money is uncomfortable for me.   
10. I waive my advance fee deposit if a potential client can’t afford it.   
11. I have time management issues.  
12. I am good at self-sabotage (accepting clients who are unable or unlikely to pay my 

fees, not setting goals and developing action plans to reach them, taking cases I’m not 
qualified to handle, billing irregularly, not doing focused marketing to attract my 
ideal client, etc.) 

13. My debt level is high, I have very little in savings, my retirement account is 
underfunded, and I’m not clear on where my money goes.   

14. I don’t really know how much I actually earn until I see it on my tax return. 
15. I continually put others’ needs before my own. 
16. I am often worried about money. 
17. I fear for my financial future.   
 

[Excerpted from Minding Your Own Business:  The Solo and Small Firm Lawyer’s Guide to a 
Profitable Practice by Ann M. Guinn (ABA 2010)] 
 
How many times did you answer “yes?”  Each one of these statements is a sign that you may be 
underearning – so, relating to multiple of these statements almost certainly indicates 
underearning behavior.  Do you see that your underearning is a result of choices you make, or 
actions you take or don’t take?  Conquering underearning is absolutely possible!  Sometimes it’s 
as simple as saying “no” to a potential client, or valuing your work by charging for all the time 
you put in on a task.  Remember, the choice is yours. 
 
 B. 30 BEHAVIORS THAT CAUSE ATTORNEYS  TO UNDEREARN 
 
Identifying the ways in which you underearn is the first step toward breaking the underearning 
pattern; however, as we can see from this list, sometimes it’s not a matter of what you do, but 
what you don’t do that causes you to underearn.  Let’s consider the two types of underearning: 
 

Passive underearning – choosing not to do something, or failing to do something that 
would have resulted in you making more money. 

 
Active underearning – knowingly doing something that will cause you to underearn. 
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While underearning can manifest in any number of ways, over the past 18 years as a consultant, 
I’ve identified 30 behaviors that cause attorneys to underearn.  You can clearly see the 
passive/active aspects of these behaviors.  Do any of them sound familiar to you?   
 

1. Failure to tend to the business side of the practice 
2. Giving away time 
3. Discounting fees 
4. Irregular billing 
5. Failure to market or using ineffective marketing strategies for your target market 
6. Accepting bad clients/cases 
7. Accepting clients who can’t pay 
8. Lack of self-motivation 
9. Undervaluing your work 
10. Underbilling for work performed 
11. Write-offs 
12. Self-limiting beliefs 
13. A continuing expectation that someone or something will save you 
14. Rationalizing low income 
15. Lousy negotiating skills 
16. Reverse snobbery (“People with money aren’t nice”) 
17. Subtle self-sabotage 
18. Co-dependency (putting other people’s needs ahead of your own) 
19. Living in financial chaos 
20. Lack of self-discipline 
21. Not working enough hours 
22. Filling free time with non-business activities and tasks (Internet surfing, computer 

games, endless chores, personal e-mails, shopping, or gazing out the window for long 
periods of time) 

23. Poor time management skills (failure to control your time) 
24. Procrastination 
25. Disorganization 
26. Causing high employee turnover 
27. Lack of business planning 
28. Not getting the billing rates right 
29. Inattention to law firm metrics 
30. Ineffective staff supervision 
 

[Excerpted from Minding Your Own Business:  The Solo and Small Firm Lawyer’s Guide to a 
Profitable Practice, by Ann M. Guinn (ABA 2010)] 

 
It may not be easy to change the behaviors that are keeping you from earning at your potential, 
but the end result will be well worth the effort.  You’ve worked hard to get where you are – and 
being able to make enough money to take care of yourself and your family is one of your 
rewards.  You deserve it! 
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V. FEE AGREEMENTS:  THE CRITICAL KEY TO GETTING PAID 
 
The basis of your attorney-client relationship is your written fee agreement.  While OSB does not 
require a written fee agreement except with fees that are deemed “earned upon receipt” or 
“nonrefundable,” it’s just good practice to use such an agreement in all situations.   

 
If you don’t already have a written fee agreement, please block out some time to sit down with 
the following list and draft an agreement for your use in every type of billing situation.  Listed 
here are some of the key elements of a fee agreement:   
 

• The identity of the client(s) 
• A description of the services to be performed and which firm employees may be 

working on this matter 
• The scope of the services to be rendered, along with any limitations of the 

representation (e.g., everything up to the point of trial, no appeals work, etc.) 
• The manner in which you and the other firm employees will bill for the work 

performed (e.g., hourly fee, flat fee, value pricing, hybrid fee arrangement, etc.) 
• How you charge for travel and waiting time 
• The amount of the advance fee deposit required before you begin work 
• An explanation of how time will be billed when the work is performed on behalf of 

multiple clients 
• An explanation of which out-of-pocket expenses and costs the client will be expected 

to pay (e.g., photocopies, phones, fax transmissions, postage, court reporter’s fees, 
investigator’s fees, messenger fees, travel expenses, computer-based research, etc.) 

• An explanation of your firm’s billing procedures and your expectation of prompt and 
full payment 

• An explanation of the arbitration or mediation processes available to resolve fee 
disputes 

• Clarification on who owns the file, your policy on retention and disposition of the file 
at the close of the matter, and the client’s rights to all or part of the file 

• An explanation of how the relationship may terminate and the attorney’s and client’s 
respective responsibilities in the event the client should discharge the attorney or the 
attorney should withdraw from representation 

• An explanation of how the attorney’s fee will be calculated in the event the client’s 
case is resolved through use of a structured settlement  

• An explanation of the various forms of communication utilized by the firm in 
updating and relaying information to its clients (e.g., fax, e-mail, telephone, U.S. 
Postal Service, etc.) 

• A discussion of a retaining lien in the attorney’s favor (where appropriate and to the 
extent allowed by state law) to secure payment of the attorney’s compensation. 

• Any advance fee deposit that you require 
• The disposition of the client’s advance fee deposit and when and how you will 

withdraw money from the deposit  
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• Your policy on past-due accounts (e.g., charging interest, cessation of work, 
withdrawal from representation, collections agency, fee dispute resolution, lawsuit, 
etc.)  

 
If a fee dispute should arise, you’ll have a much better chance of recovery with a written fee 
agreement.  Without, you will have a hard time proving that your client understood your fees, 
billing practices, or his responsibility to cover costs incurred.  If you aren’t using a written fee 
agreement in every situation, it’s a good idea to start now to develop a lifelong habit that will 
protect both you and your clients.   

VI. YOUR ANNUAL LAW OFFICE AUDIT 
 
Every year or so, it’s a good idea to step out of your busy-ness and take a hard look at your 
business.  Letting things slide, or continuing on in unhealthy practices, can ultimately leave you 
open to trouble.  Giving the business side of your practice only an occasional glance almost 
guarantees that you aren’t working at top efficiency or profitability.  Your business is a living 
entity – and it requires and deserves patient tending, careful nurturing, and an occasional 
pruning.  That’s where the law firm audit comes into play. 
 
Reviewing your practice from top to bottom will help you avoid costly problems down the road, 
save money, operate more efficiently, and sleep easier at night knowing that your firm is in good 
working order.   
 
The following materials will help guide you through a self-audit, and supply tips on how to 
correct any weak areas before they cause bigger trouble.  Let’s begin with . . . 
 

A. RECORDS RETENTION 
 
Managing all of the paper that accumulates in a law office can be an overwhelming task.  
Knowing what to keep and what to toss will help keep the piles under control and give you some 
assurance that you will have access to the proper documents when you need time.   
 
  1. CLIENT AND BUSINESS FILES 
 
If you have correspondence from opposing counsel in your client files that is signed “A. 
Lincoln,” I respectfully suggest it may be time for you to consider retirement for yourself – and 
your files.  Hanging on to every piece of paper that has ever crossed your desk can be deadly and 
leave you exposed to all sorts of potential risks.  (Does the name “Johns Manville” ring a bell?)   
 
Keeping old files indefinitely costs you in terms of money for storage, manpower to maintain, 
and potential liability for discovery of information your former clients are assuming is safely 
gone forever.   
 
For guidance on how to maintain active files, and when to purge old files, contact your Practice 
Management Advisors at OSPLF, or check out the ABA book entitled The Lawyer’s Guide to 
Records Management and Retention by George C. Cunningham and John C. Montana.  The 
retention time will vary, depending on your practice area.  As an example, if you are storing 
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original wills for clients, then you hold them until you know you no longer need to.  If you have 
a file for a matter that involves a minor child, you’ll want to hold that file until the child reaches 
age 25.  If you did not do your best work on a case, hold on to the file beyond the normal 
retention time.  Don’t forget to review the RPCs (specifically RPC 1.15-1) for retention 
requirements relating to your trust account. 
 
Follow the same guidelines for electronic files.  Don’t keep anything you wouldn’t keep in 
hardcopy.  Remember, the courts have all court documents stored electronically for later retrieval 
if you should need them.     
 
Before destroying any old business files, please check with your CPA regarding retention needs 
for financial records.  Generally, you would want to keep them for seven years in case of IRS 
audit, but there may be other needs, as well, so check it out.  
 
Some questions to ask yourself regarding your records management practices: 
 

• Where are your closed files stored?   
• Are they in a secure area that is not accessible by others?   
• Do you store them in the garage or attic of your home?   
• Have you talked to your liability insurance carrier about where you store your closed 

files?   
• Do you keep a log of the location and/or disposition of closed files? 
• Do you index each storage box before shipping it off-site? 
• Do you calendar a review date for closed files before shipping off-site? 
• Do you have this information on a backup system in case of disaster?   

Old records – client files, personnel files, and your financial files – should always be destroyed 
by shredding.  No exceptions.  If handled by a professional shredding service, be sure to keep the 
certificate of disposal forever. 
 
Does your fee agreement specify who owns the client file in a new matter?  It should.  When you 
close a client file, you must return all client papers promptly to your client.  Before you destroy a 
file, send a notice to the client’s last known address detailing your plan to destroy the file in, say, 
30 days, unless you hear otherwise from the client.  Give the client one last chance to retrieve 
anything he/she may be interested in keeping.   
 
Purge your files at least annually (preferably, semiannually) to free up space, save money, and 
protect your client and yourself from potential liability stemming from long-forgotten 
documentation.   
 
  2. PERSONNEL FILES 
 
I find that many small law firms keep woefully inadequate personnel files on their employees.  
Time to correct that right now.  The following guidelines will help you understand some of the 
standard documentation that you are required to retain in your personnel files:   
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• Job advertisements  
• Employment applications  
• Biographical data (name, address, birthdate, sex, etc.)  
• Applicant flow information  
• Offer and hiring records  
• Retirement plan  
• Payroll records and records of hours worked  
• INS I-9 form  
• Employment contracts  
• Employee pay and benefits plans  
• Records and logs of occupational injuries  
• Employee exposure to toxic substances  
• Employee terminations  
• Record of employee disputes  

 
Depending on the size of your firm, you may be required to maintain other additional employee 
records.  Please check local and federal laws, including the Oregon OSHA laws, to insure 
compliance with all document retention requirements.] 

If you do not have the required documentation, start right now pulling together the necessary 
paperwork.  This documentation is required for your employee’s protection, as well as for your 
own.  As an example, a disgruntled employee can file a complaint with the Bureau of Labor & 
Industries claiming that you did not pay overtime, as required.  Without the proper time records 
to support your defense, you’re going to have a hard time disputing the claim. 
 
I’ve found that many small firms don’t keep any sort of information on the hiring process.  
Specifically, they have no copies of recruiting ads that were used, no file of résumés received or 
applications completed.  Also, a number of the small firms I’ve visited over the years have no I-9 
forms on file – and don’t ever check out an applicant’s right to work in the U.S.  Make sure your 
personnel files are in order – penalties are severe for incomplete files.   
 
 B. TRUST ACCOUNT 
 
The client trust account is the single most important bank account in a law firm.  Insuring that 
you are in compliance with OSB requirements (specifically RPC 1.15-1 and 1.15-2) for 
managing your trust account should be your No. 1 priority.  On a regular basis, insure your 
compliance with regard to the following: 
 

• Your chosen banking institution meets OSB requirements (RPC 1.15-2(h)(1-3)) 
• All client monies are held in a trust account 
• Payment of interest earned on your trust account(s) is allocated to either the Oregon 

Law Foundation, or to the client 
• You keep complete and accurate accounting records, including up-to-date check 

registers for all trust accounts 
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• There is no commingling of lawyer’s personal or business funds with client money in 
the trust account; however, the RPCs do allow you to deposit money into the IOLTA 
account to cover bank fees.   

• All client property is properly labeled and kept safe  
• The bank statements and the trust account and client ledgers are reconciled as often as 

bank statements are generated 
• Computerized trust account records are backed up frequently (daily) 
• No nonattorney has signing privileges on the trust account 

If you should discover a problem with your trust account, immediately phone OSPLF to report 
the problem.  The trained folks there can help you figure out what’s wrong and then give you 
direction on curing the problem.   
 
 C. IMAGE 
 
Do you ever think about what your clients see when they come to your office?  Meet you?  Meet 
your staff?  Review your work product?  Watch you in court?  You should think about what they 
see – and the answers should be very important to you.  Here are some image-shapers that can 
affect your clients’ perception of you.  How do you measure up? 
 

• The location of your office? 
• The exterior appearance of your office? 
• The front door? 
• What they see when they enter your firm? 
• The type (and age) of the reading material in your waiting area?  
• The cleanliness and orderliness of the firm? 
• Who greets firm visitors, how quickly, and how they are greeted? 
• How quickly the phone is answered? 
• How you greet your clients? 
• The way you dress?  Your staff? 
• Do you honor the start time of their appointments? 
• Do you follow-thru on promises in a timely manner? 
• The neatness and accuracy of the work that comes out of your office? 
• The perceived value of your work? 
• Your communication skills, including your efforts to keep them updated and involved 

during the course of your representation? 

When I perceive an image problem in a client’s office, I take the attorney outside the front door 
and we have a little chat about looking at things through “client eyes.”  Then, I direct the 
attorney to take a good look at the entry to the firm.  What does it look like?  What impression 
does it make on first glance?  What scene awaits the client upon entering the firm?  Are there 
files and boxes stacked haphazardly in the hallway?  A dead plant on the coffee table?  People 
hollering back and forth between offices?   Then, we move on to the hallway and the attorneys’ 
offices.  You get the picture – and so do your clients.  Just make sure it’s the picture you want 
them to have. 
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 D. FORMS FILE 
 
Hopefully, this is an area that is kept current in your office.  I’d hate to think that malpractice is 
lurking just around the corner because you aren’t using the correct forms.  That said, here are a 
few questions to ask yourself about your forms file: 
 

• When was the last time you did a complete review of all the forms you are using to 
insure they are up-to-date and in compliance with current court rules? 

• Who is in charge of maintaining your forms file?  Have you assigned this task to the 
least qualified person in the office (e.g., your receptionist)?   

• Do you date the forms so you know which version is the most current? 
• Do you delete outdated forms from the computer to avoid accidental usage? 
• If you “borrowed” your fee agreement from a colleague, isn’t it time for you to create 

your own? 
• Are your forms logically named for ease in locating on the computer? 

Not only can working with outdated forms cause you trouble, but your clients are paying you to 
handle their matters properly and in accordance with the law and court rules.  If updating your 
forms file isn’t a priority for you, please consider making it so.  You owe your clients your best 
and most accurate work.  Use the correct form.   
 
 E. SYSTEM RECOVERY 
 
Everyone knows that computer backup is critical – and, yet, consultants will tell you of the many 
instances where a law firm had gotten lax about backing up files when the big crash happened.  
With the proliferation of on-line backup systems, there is no excuse for failing to backup on a 
regular basis.  Mozilla and Carbonite are just two of the services available at a very reasonable 
cost.  If you prefer to handle this function yourself, then please make sure to backup daily and 
store the backup copy off-site.   
 

• Does your current backup system make a copy of your hard drive on a daily basis? 
• Where do you store the backup copy? 
• How long do you store a backup? 
• Do you back up your files with more than one system?   
• Does your backup system include only files you’ve created, or does it also back up 

your software?  If not, do you still have the disks for the programs that are installed 
on your system now? 

• What happens if there is, say, a flood, earthquake, or fire, and you are not able to get 
into your office for a period of days?  Can you access your computer files remotely?  
Or via your off-site backup? 

Please, please, please – make sure you have a good backup system in place and that it can help 
you recover your files quickly and easily.  Not all backup systems are created equal, so read the 
reviews and ask friends before locking into one.  You don’t want to find out in a crisis situation 
that the backup system that seemed to be a real bargain has negligible value when it comes to 
recovery.  A “best practice” tip is this – create a test file and save it to your backup system; then, 
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try to recover it. You’ll find out right away whether or not your current backup system is 
providing you with the safety net you think it is.   
 
 F. STAFF 
 
How do you conduct a self-audit of your staff?  Well, it’s really about you more than them.  
We’ve already discussed the personnel files you need to maintain on all employees; now, let’s 
consider a few other areas where attorneys sometimes run into problems. 
 

• Do you pay a competitive wage? 
• Is your benefits package competitive? 
• Do you pay your nonattorney staff overtime as required?  [NOTE:  Law firm support 

staff virtually never qualify as exempt from overtime pay – even if you term them 
“salaried.”] 

• Do you employ anyone on an “independent contractor” basis?  Have you verified 
with the IRS that this person meets the criteria for independent contractor?   

• Do you know what your employees tell your clients about their cases? 
• Do you know if any of your staff have ever crossed that fine line between being 

helpful and practicing law? 
• Have you conducted any sort of training for your staff on what nonattorney law firm 

employees can and can’t do?   
• Do you stress confidentiality verbally and by example?   
• Do you allow your employees to make jokes about certain clients or talk in a 

disparaging manner about clients? 
• Do you keep track of your employees’ vacation and sick time usage? 
• Do you have a written employee handbook for your firm? 
• Have you ever been unable to pay your employees on your established payday? 
• Do you currently owe any employee back wages that you have been unable to pay?   
• What does your staff need you to do to enable them to better do their jobs?   

Supervising your staff doesn’t mean micromanaging, but it does require you to be aware of their 
actions.  Do yourself a favor and make sure they act in compliance with the RPCs at all times.  
After all, if they do something that would be in violation of the RPCs were you to do it, you are 
responsible.  Reread RPC 5.1, 5.2 and 5.3 at least semiannually as a reminder of your 
responsibilities as the supervisory lawyer in your firm.   
 
The bottom line is this:   Treat your staff fairly, and with respect, but protect yourself and your 
clients by insuring your employees are educated as to their ethical responsibilities. 
 
 G. INSURANCE 
 
While the various insurance policies you carry are entirely your choice, at least annually, 
consider your level of risk and how well you are covered for a worst-case scenario.  Some of the 
insurance questions you need to ask yourself include: 
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• Do I have an adequate amount of professional liability insurance to cover a worst-
case scenario? 

• When is the last time I shopped around for liability insurance? 
• Do I have key man insurance to help my practice survive if I am unable to work for 

an extended period of time?  
• Do my partners and I have life insurance policies to cover our loss to the firm?   
• Do I have business continuation insurance in case of a catastrophic occurrence?   
• Do I have adequate life insurance to provide for my family in the event of my death? 
• Do I have sufficient health insurance to cover a catastrophic illness? 
• If someone is injured in the office premises or in the parking lot, am I covered? 
• Are my deductibles manageable? 

 
Knowing that you have the appropriate insurance in place in case of a problem should give you 
some peace of mind.  Making sure that everyone will get paid and that your firm can remain 
open while you convalesce from an unexpected illness will help insure you have a place to return 
to when you are able.  Adequate insurance will protect your clients, your staff, your practice – 
and you.  Don’t skimp here.  In the event you ever need to rely on your insurance, the money you 
will have saved with a lesser policy won’t balance out the regret you’ll experience for not having 
spent the extra money to get better coverage.   
 
 H. OVERHEAD EXPENSES 
 
On a monthly basis, carefully review your profit and loss statement for excessively high 
overhead expenses.  If something looks amiss, question it.  Run a comparison between your P&L 
statement and your annual budget.  How are you doing year-to-date?  Start by asking yourself: 
 

• Have we had any unexpected expenditures this year? 
• Have we had any expenditures that exceeded the amount budgeted? 
• Is there an overhead line item that could be reduced without impeding our ability to 

provide our legal services at our current level of quality? 
• Is there an expenditure for a service or product that isn’t working so well for us? 
• Are some of our expenses incurred simply because “we’ve always done that?” 
• Do we need to tighten up on our expenses, or are revenues simply too low? 
• How much revenue is each timekeeper generating?   
• What is the allocated share of overhead per timekeeper?  Is each timekeeper 

generating enough revenue to cover that share, plus his/her salary? 
• How could we increase revenues?  Without raising rates?   
• How much money do we have tied up in accounts receivable? 
• What would our overhead percentage be if we collected 50% of that money?  80%? 
• What would have to happen for us to lower our overhead? 

In small firms, I usually find that when expenses appear to be excessive compared to income, it’s 
really not that overhead is too high, but that revenues are too low.  Don’t immediately think the 
only solution is to make drastic cuts.  Consider, instead, what you can do to increase revenues.  
Are there alternative income streams you could develop?  Could everyone get better at recording 
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their time contemporaneously?  Could you tighten up your collections procedures to bring in 
more of the money you’ve earned?  Could you bill more time?   
 
Monitor this number monthly, but don’t get too excited unless your annual number is too high.  
Given the fluctuations in receivables experienced by many small firms, your revenues won’t give 
you a completely accurate reading on a monthly basis.  Run your numbers in January, after 
you’ve closed out the previous year’s books, and then make your decisions based on that annual 
percentage. 
 
 I. CLIENT INTAKE 
 
You may wonder why an audit on your client intake process would be necessary, and I would tell 
you that this critical first meeting nearly always offers room for improvement.  This is the time 
when your potential clients are sizing you up and deciding whether or not they know, like and 
trust you enough to hire you.  This is also the time when you are deciding whether or not this is a 
client with whom you would want to work.   
 

1. CASE AND CLIENT SELECTION SKILLS 
 
Think about the clients you’ve had over the last several years.  Were they all people with whom 
you enjoyed working?  Have they paid their bills timely and in full?  Have they been good 
referral sources?   
 
The following questions are helpful in considering whether or not to agree to representation of a 
potential client.  How many of these are actually part of your decision-making process in 
choosing the clients and cases you will handle? 
 

• How do I feel about this client and this case? 
• Will I be able to maintain respect for this client regardless of what I may learn during 

my representation? 
• Who will win this case (from the judge’s point of view)? 
• Is this a case I want to take? 
• Does this case make economic sense?  Will my potential client come out with money 

in the end – and more money than he/she will owe me? 
• Are my potential client’s expectations reasonable?  Do they match up with my 

expectations? 
• Can this potential client pay the advance fee deposit or flat fee up front? 
• Will the case impose an undue burden on my staff? 
• Does my firm have the resources available to handle this case? 
• How much of my time will this case take? 
• Do I have the time and energy to meet the demands of this client and this case? 
• Does the potential client have the financial fortitude to pay the bills and costs in a 

worst-case scenario? 
• If the client doesn’t have the money to pay the costs, am I in a position to advance the 

necessary costs so that justice is served? 
• Is the potential client emotionally stable? 
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• How will the potential client’s case affect my other clients’ cases? 
• How will my staff feel about this client?  This case? 
• Are there red flags? 
• Is my need for money right now influencing my decision on this client?   

 
[Excerpted from Minding Your Own Business:  The Solo and Small Firm Lawyer’s Guide to a 
Profitable Practice, by Ann M. Guinn (ABA 2010)] 
 
Choose the clients who are a good fit for your practice and your skills and you’ll have a much 
better chance of getting paid, and enjoying your practice because you will be working with 
people you like and sincerely want to help. 
 
  2. INITIAL CONSULTATION 
 
How you begin your initial consultation, how you conduct this meeting, and how you close the 
consultation all factor into your client’s perception of you and your firm.  Spend a few minutes 
conducting a mental review of how you handle initial consultations in your firm. 
 

• Does your client complete a client intake form before meeting with you?  If so, who 
helps them with this task? 

• When is the conflicts check performed?   By whom? 
• Does your database include only the names of current and past clients, or does it also 

contain the names of opposing parties and any other named parties?  Does it include 
maiden/married names and any other names by which your potential client has been 
known?  

• How often do you update your database?   
• Have you ever missed something in your conflicts check? 
• Who escorts your potential clients into your office/the conference room? 
• Do you stand when the client enters the room? 
• Do you shake hands with the potential client?  Maintain good eye contact throughout 

the meeting? 
• Do you listen intently to what the client has to say, or do you get impatient and cut 

your guest off if the story is dragging on too long?  
• Do you discuss money in your initial consultation? 
• Do you offer a written fee agreement, and then discuss its contents with the potential 

client? 
• Do you encourage the client to seek another attorney’s advice on the fee agreement 

before signing?  
• When was the last time you revised your fee agreement?  Is it time to do it again? 
• Do you charge for your initial consultation? 
• Does this first meeting frequently run over the allotted time? 
• Do you ask for an advance fee deposit at this first meeting? 
• Is it equal to at least the expected first month’s worth of fees? 
• Do you discuss your standard billing practices? 
• Do you smile during this initial consultation? 
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• Does your client leave your office with some sort of takeaway (firm brochure, your 
bio, an outline of the proposed representation, a written fee agreement, etc.)? 

• Do you tell your potential clients about your other services during this initial 
consultation?   

Perfecting your initial consultation can result in getting hired a majority of the time – and taking 
on only the clients with whom you want to work.  Be sure to give them some reason to believe 
you are the best choice for the job. 
 
 J. PRO BONO WORK 
 
The ABA has gone on record as saying that 50 hours is a worthy pro bono goal for small firm 
attorneys.  Regardless, whatever time you can afford to donate to help provide access to justice 
for low-income people, or to assist a nonprofit organization with legal issues, or to work with 
disadvantaged youth to get them on a college track – whatever your choice for pro bono work, do 
it proudly and with enthusiasm.  If you aren’t currently volunteering your services anywhere, 
think about a cause that is important to you, and then look for a way to serve.   
 
Record your time both for your own information and for tax purposes.  Set your own time limits 
and try to stay within that range.  For a small firm, pro bono can prove even more costly than for 
a larger firm where others are sharing in the revenue-generating activities of the firm, so don’t 
overdo.   
 
VII. HOW TO SYSTEMATIZE YOUR OFFICE FOR INCREASED EFFICIENCY  
 
Clutter and disorganization may not seem like such a big deal, can not only add to your 
frustration, but can actually cut into your revenues and put you at risk of a malpractice claim or a 
bar complaint.  Specifically, working in a messy environment can result in: 
 

• Missed deadlines 
• Not following through on promises to clients 
• Risk of malpractice suit and/or bar complaint  
• Not making as much money as you could  
• Decline in productivity 
• Increased stress levels 
• Loss of client trust 
• Unprepared for the unexpected 
• Working on the wrong tasks because you’ve forgotten about, or can’t find, what you 

should be working on next 
• Ignoring files – out of sight, out of mind 
• Monetary cost – the National Association of Professional Organizers says executives  

lose 180 hrs/yr looking for misfiled or misplaced documents (at $200/hr X 180 = 
$36,000/yr loss) 

• Storage fees to stash “stuff” 
• Going to court with an incomplete file 
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Create a supportive and orderly work environment and you’ll be more productive, less stressed, 
and you’ll be able to do a better job for your clients.  Your employees can’t organize your space 
for you – you must do it to fit your personal work style.  If you need help with this, hire a 
professional organizer to help you decide how to facilitate your work flow and work out 
placement for the various tools of your trade.  It will be worth the money in the long run.  
 
Beyond organizing your work space, you need to bring order to your entire practice.  Developing 
standardized systems for the various tasks in your office is the best answer – but, you must work 
through the foundational steps before you arrive at your perfect firm.  Let’s walk through those 
steps now.   
 
 A. YOUR VISION FOR YOUR FIRM 
 
First, and most importantly, you need to have a crystal clear vision of what your practice can be  
for your clients, for your staff, and for you.  Spend as much time as necessary thinking about 
your idea of the perfect law firm.  Don’t rush this step – your future success depends upon the 
vision you develop now.    
 

• What would your perfect law firm look like?   
• Who would it be serving? 
• What services would it provide?  
• How would those services be accomplished?   
• Describe the client service you want to provide.   
• What would your perfect law firm do better than any other law firm? 

Only after you’ve thoughtfully and completely answered these questions are you ready to move 
on to the next step in systematizing your practice. 
 
 B. WHAT YOU NEED TO KNOW TO DEVELOP APPROPRIATE    
  SYSTEMS  
 
The second step toward systemization is understanding some fundamental particulars about your 
practice.  Specifically, you need to know: 
 

• What your clients expect from you and your firm. 
• What each of your employees expect from you and your firm. 
• What you need in the way of resources to create your perfect law firm. 
• What you must do to meet client expectations and deadlines, deliver consistently 

excellent legal services, and allow your employees to do their best work every time.   

When you are fully satisfied that you’ve answered each of these questions completely, you can 
move to the next step. 
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 C. PUTTING IT ALL TOGETHER INTO SYSTEMS 
   
Developing systems based on the information you’ve gathered insures that every task within the 
firm will be completed in the same way every time.  That means every client will have the same 
great experience, every document will leave the office error free and on time, every caller will be 
greeted in the same way and listened to with the same focus, every marketing piece will convey 
the same message about your firm, every file will be assembled in the same manner, every bill 
that is prepared will be processed and followed up on in the same way, and so forth.   
 
Systemization is not about managing people – it’s about managing the process so that anyone 
can handle the task at any time.  So, where do you begin?  You start by writing down every 
single thing you do – and the same goes for everyone in your firm.  Whether you perform a task 
daily, or only once a year (e.g., paying OSB dues or filling out the renewal questionnaire for 
your malpractice insurance policy), add every task to your list.  Obviously this is not something 
you’ll finish up in a day or two – so, plan to keep adding to your list until you have included 
every task, big or small.  As an example, some of the items on your list might include: 
 

• Opening a client file 
• Answering first-time callers’ questions about your services and fees 
• Entering time into your time and billing program 
• Answering the telephone 
• Drafting a document  
• Purging closed files 
• Interviewing for a receptionist 
• Conducting staff meetings 
• Following up with new networking contacts 

As you fill out your list, begin to think of each item as a “process,” rather than a “task.”   A task  
is something that is accomplished through the efforts of one or more individuals.  A process is a 
step-by-step way of performing that task.  Systems are the collective processes that go into 
accomplishing various tasks.  [See Attachments B and C for samples.] 
 
To get started, address each item on your list individually by asking the following questions: 
 

• What is the outcome we want to achieve? 
• Are we achieving that outcome every single time? 
• If not, why not? 
• If we are achieving this outcome every single time, how could we achieve an even 

better outcome? 
• Are we lacking a system to achieve this outcome?  
• If so, what would that system look like if we were to design one? 
• If we have a system already in place, what is stopping us from achieving our desired 

outcome every single time?   
• If we have a system already in place, why aren’t we using it every single time?   
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[Adapted from The E-Myth Attorney:  Why Most Legal Practices Don’t Work and What to Do 
About It, by Michael E. Gerber, Robert Armstrong, Sanford M. Fisch (John W. Wiley & Sons 
2010)] 

 D. THE PRIMARY POINT OF YOUR SYSTEMS 
 
As you design your systems, remember this:  systems are all about the client.  Think about how 
you can better, more effectively, serve your clients.  Your goal in developing systems is to insure 
a predictable, consistent, and efficient outcome every time for every client. Systems mean no 
more broken promises.  Errors are reduced, oversights eliminated, opportunities to serve seized 
upon.  Happier clients, a reputation for consistently high-quality work and customer service, and 
less stress for you and your staff – systems represent a win-win situation in everyone’s books. 
 
VIII. UNDERSTANDING YOUR FINANCIAL STATEMENTS 
 
Hopefully, you’re reviewing your financial statements on a regular basis.  The question is this – 
do you fully understand what you’re seeing – and what you’re not seeing?  Sometimes your true 
financial picture isn’t revealed until you combine some of the information from your various 
financial reports in a new way.  Let’s consider some of the metrics you should be consistently 
monitoring. 
  
 A. LIQUIDITY RATIOS 
 
There are two liquidity ratios that you should monitor on a regular basis.  The first is the quick 
ratio – an indicator of how quickly you can raise money.  This formula helps you determine that 
important bit of information: 
 
 Most liquid assets  = Quick Ratio 
 Current liabilities 
 
[Your “most liquid assets” include cash, short-term investments, and accounts receivable.] 
 
The second liquidity ratio is your current ratio.  This shows you the firm’s ability to meet its 
immediate financial needs (short-term obligations, including rent, payroll, quarterly taxes, 
insurance premiums, etc.). 
 
 Total current assets  = Current Ratio 
 Current liabilities  
 
These two ratios are very important to the small firm practitioner.  Lacking the financial 
resources of larger firms, including a high line of credit, you need to keep an eye on how well 
you can take care of yourself in case of an emergency, as well as how able you are to meet the 
day-to-day expenses of running your practice.   
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 B. OVERHEAD EXPENSES 
 
I’m frequently asked how much a small firm should be carrying in overhead expenses, and my 
reply is simple – “It depends.”  For instance, a virtual practice will usually have far lower costs 
of operation than will a three-attorney practice with four staff members.  The one accurate way 
to measure overhead is to consider the percentage of revenues that goes to cover expenses.  The 
calculation looks like this: 
 
 Total annual expenses (exc. atty compensation) = % of revenues required to 
 Gross annual revenues     cover expenses 
 
In a small firm, the goal should be 40-45%, exclusive of attorney compensation.  If your number 
is higher than this, first take a hard look at your profit and loss statement to see if there is any 
“fat” apparent.  Although I’m directing you to do this, in my 19 years as a practice management 
consultant to small firms, I’ve only found one instance where overhead was way too high.  
Usually the reason the percentage is high is that revenues are too low.  Either too much money is 
being left on the table (receivables), you aren’t capturing all of your time, you aren’t doing 
enough billable work to meet your financial goals (taking into account your realization rate), 
you’re taking bad cases and/or clients, your billing rate is wrong, or some other correctable cause 
is in play here.   
 
If your overhead is running more than 50%, what’s happening – or not happening – to cause 
that?  What needs to happen to bring it down to the 40-45% range?   
 
 C. ACCOUNTS RECEIVABLE 
 
You need to review your aged accounts report no less than weekly so you can take prompt action 
to prevent accounts from becoming dangerously past-due.   Start at the far right side of this 
report and work your way to the far left.  The reason for this is that, typically, your oldest 
amounts are shown on the right, and your current receivables on the left. 
 
Your goal is to have no more than two months’ worth of revenues tied up in accounts receivable.  
Remember, any bill that has been sent to a client is now a receivable, so your goal figure 
includes your current receivables, as well as past-due accounts. 
 
If your receivables total more than two months’ worth of revenues, you have some work to do.  
Start with the accounts that are 31-60 days old because you have the best chance of collecting 
100% of monies owed from them.  Then, move one column to the right and do your best to bring 
these amounts in.  Address the accounts with sums in the last column after you’ve taken action 
on the lesser-aged accounts.  Once an account hits 90 days old, your chances of 100% recovery 
begin to drop significantly.  By the time an account is a year or more old without an active 
payment plan, your chances of full recovery stand at about 5%.  That’s why you’re not going to 
put your emphasis on trying to squeeze blood out of a turnip.  Go after the accounts that are still 
fresh enough to hold the promise of significant recovery, then address the older accounts. 
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 D. REALIZATION RATE 
 
When you calculated your minimum hourly rate, you had to figure your realization rate.  If 
you’ve not done that, however, here’s your chance to determine the percentage of fees billed that 
you actually collect each month.  To arrive at this number, follow this formula: 
 

Gross Fees Collected  = Realization Rate  
Total Fees Billed 

 
Your goal is 90% or higher.  If your realization rate is too low, get better at collections and you’ll 
see that number climb. 
 
To determine what you actually earn per hour (your effective rate), multiply your realization rate 
times your hourly rate: 
 

$ 200  X  83%   = $166 per hour  
 
Why are these two numbers so important?  First, the realization rate points out problems with 
one or more of the following:  your collections procedures, billing practices, or advance fee 
deposits.  Second, if your effective rate isn’t where you think it is, you’ve got to bill even more 
than you had projected in order to hit your financial goal.  Let’s say you project revenues of 
$240,000 based on your billables goal of 1,200 hours at $200/hr.  Now, let’s say that your 
realization rate is 83%.  At that rate, you’ll need to bill 1,446 hours at $200 to collect $240,000 – 
and your hourly rate is actually only $166. 
 
Pay close attention to your realization rate in order to adequately budget to cover your financial 
needs. 
  
 E. TURNOVER RATE 
 
Your turnover rate is an indicator of how long it takes you to get paid.  This can be a real eye-
opener to many small firm practitioners.  The higher the number, the better.  As an example, a 
turnover rate of 12 means that you are getting paid in full every month.  You have low 
receivables in comparison to your annual revenues. 
 

Annual Revenues         =  Turnover rate (number of times 
 Accounts Receivable     you are paid each year) 
 
 365 days             =  Number of days to get paid 
 Turnover Rate 
 
IX. CONCLUSION 
 
Successful attorneys use the management tools at hand, and rely on the management skills 
they’ve developed, to help them closely monitor and fine-tune the financial side of the practice.  
Keeping a constant eye on the financial metrics of the firm allows them to take immediate action 
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to correct any problems before they cause serious damage to the business.  You have all of these 
tools available in your business, too, and I hope you will turn to them on a regular basis to help 
insure that your business is running at its optimum level.  If you find something amiss, take 
prompt action to effect a cure for the problem.   
 

BEST WISHES TO YOU FOR A LONG AND SUCCESSFUL PRACTICE! 
 

27



ATTACHMENT A 

 

 

 

NOT JUST AN ATTORNEY:  THE THREE ROLES 

OF A SMALL FIRM PRACTITIONER 

 

 

 

 

 

 

 

 

 

 

 

 

 

Excerpted with permission from 

 

Minding Your Own Business:  The Solo and Small Firm Lawyer’s 

Guide to a Profitable Practice 

 

by Ann M. Guinn 

 

Published by the American Bar Association (2010) 

 

 

 

 

28



1

1
NOT JUST AN ATTORNEY: 
THE THREE ROLES OF A SMALL 

FIRM PRACTITIONER

“It was a dark and stormy night. Suddenly, a shot rang out! A door slammed. 
The maid screamed. 

“Suddenly, a pirate ship appeared on the horizon! 

“While millions of people were starving, the king lived in luxury. Meanwhile, 
on a small farm in Kansas, a boy was growing up” – to be a solo practitioner.

Author – Snoopy (with help from Ann Guinn) 

Ah, that nurturing mothers and wisdom-sharing fathers across the country were growing 
their children to be not just attorneys, but solo or small fi rm practitioners to boot. The sad 
truth of the matter is that nobody helps grow solo and small fi rm practitioners—not parents, 
not public school, not law school; yet, well over half the attorneys in the U.S. practice in a 
solo or small fi rm, and most of these attorneys are managing the business, as well. 

When asked, few attorneys will say that they entered law school with the idea of one 
day running their own small practice; however, life happens, and now they fi nd themselves 
trying to practice law and manage a business at the same time. Rather, they may have 
envisioned themselves defending the freedoms guaranteed in the U.S. Constitution, but not 
struggling to calculate overtime pay for staff. They may be committed to insuring that our 
legal system works, but not so interested in developing marketing strategies to attract new 
business. They may spend hours on pro bono work to help provide access to justice for 
all—and even more hours trying to analyze the fi rm’s fi nancial statements to spot ways to 
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2

Not Just an Attorney: The Three Roles of a Small Firm Practitioner

reduce overhead expenses. They may be comfortable arguing a case in court, but way out 
of their element coaching an employee. 

The fact is that solo and small fi rm attorneys are frequently handling business-related 
tasks for which they have had little or no training. Funny, isn’t it, that arguing a case with 
no legal training is a violation of the law, but running a law fi rm with no business training 
isn’t. In either situation, you can easily harm your clients. 

As a practice management consultant to solo and small fi rms, I believe that the practice 
of law is a business and a profession—and small fi rm practitioners are, fi rst, business 
managers, and second, attorneys. The business provides the framework and support 
necessary to enable the attorney to practice law. Through good fi nancial management, 
the business makes sure the attorney gets paid. Through the implementation of various 
marketing strategies, the business brings in new clients for the attorney to serve. Through 
a steadfast focus on the needs of the client, the business insures that clients are well served 
and satisfi ed. By providing the practitioner with trained staff, and technological aids in the 
form of practice-specifi c software, PDAs, on-line research, and much more, the business 
helps the attorney be as productive and effi cient as possible.

Let’s look at how the small fi rm practitioner makes this happen.

The three roles of a small fi rm practitioner.

To be successful, you must understand and fulfi ll various roles in your business. 
Michael Gerber did a great job of identifying the three roles of a small business owner in 
his best-selling book, The E-Myth Revisited: Why Most Small Businesses Don’t Work and 
What To Do About It. 

The problem is that everybody who goes into business is actually three-people-
in-one. The Entrepreneur. The Manager. The Technician. And the problem is 
compounded by the fact that while each of these personalities wants to be the boss, 
none of them wants to have a boss. So, they start a business together in order to get 
rid of the boss. And the confl ict begins. 

Let’s consider what these three roles look like in a law fi rm:

1. The entrepreneur—The person with the dream, the vision of what the practice can 
become. You set the course for the fi rm to follow. If you don’t have a defi nite plan, the fi rm 
will be forced to fi nd its own way—and, as I am fond of saying, “If you don’t know where 
you’re going, you’ll probably end up somewhere else.” Circumstances, trends, clients, 
economics, etc., will shape a business without a vision and a plan. No vision, no goal, no 
plan—no recipe for success.
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3

Minding Your Own Business

I frequently ask attorneys to describe where they see their fi rms in two years, fi ve 
years, and 10 years from now. In 18 years of asking, I can count on one hand the number 
of attorneys who had given much thought at all to the future of the fi rm, other than that 
it will still be in existence. I remember vividly the day I asked a 60-something-year-old 
attorney where she planned to be in fi ve years. She looked completely stunned and then 
blurted out, “I just assumed I would be dead.” I guess that’s a plan, too, but it wouldn’t be 
my fi rst choice!

Entrepreneurs aren’t locked into tradition—they dream of what might be. They live in 
the future, think outside the box, take calculated risks, are willing to make mistakes, and 
see opportunity all around them. 

Take a moment to test your visionary skills: 

If your fi rm could be anything you want it to be, what would that look like?• 
What’s the craziest idea you’ve ever had for your practice?• 
Did you give it a try?• 
How did it work out?• 
If you didn’t try it, what held you back?• 
What do you want to be known for?• 
What do you need to do to make that happen?• 
Describe the best business model you can come up with for a law fi rm.• 
Is that your current business model?• 
How can you adopt that model in your own practice?• 

When considering what might be possible, be aware of what other law fi rms are doing, 
but spend more time looking at what other industries are doing. When you copy another law 
fi rm’s business model, you are not being innovative, and you won’t have the competitive 
edge. Unless you can improve upon their ideas in some meaningful way, you’ll always be 
Avis to their Hertz.

Okay, “How can I get these brilliant new ideas?” you ask. Well, to get new ideas, you 
have to take in new information from new sources and new experiences. 

Spend time thinking about your business and its future. Where are you now, where • 
do you want to go, and how will you get there? Go on an annual retreat. Spend a 
couple of days by yourself away from distractions (that means Las Vegas is out, a 
quiet resort in off season is in). All you need is a yellow legal pad and a pen. 
Do something you wouldn’t ordinarily do, try something you wouldn’t ordinarily • 
try. Rent a movie you’ve never heard of, try ordering a new dish at your favorite 
restaurant, read a book on a topic that is of no interest to you (I borrowed a book 
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Not Just an Attorney: The Three Roles of a Small Firm Practitioner

from the library on the history of undergarments—I’d like to tell you that it was 
uplifting, but it was just plain boring!). Take a new route to work or to another 
regular destination, read a business magazine, or buy fresh fl owers for your desk. 
You get the picture—shake things up a little. Each new experience will give you 
new information. 
Watch trends and demographics in your geographic area for new opportunities. • 
Check out other service industries. What value-added services does your hairstylist • 
offer? How does your mechanic charge for services? How does your CPA maintain 
communication with you throughout the year? How do you feel when you’re 
speaking with your doctor? How does your fi nancial advisor market her services? 
Other service professionals can be a great source of new ideas. 
Refuse to let the “what ifs” or “buts” argue you out of new ideas. • 
If you have negative people in your life, don’t share your new ideas with them • 
until you’ve put them into action. Well-meaning, but fearful, friends and family 
members can quash even the most exciting ideas, and you don’t need that. 

Envision your dream fi rm and then stand back and let the Manager in you make it 
happen. 

2. The manager—The person responsible for the day-to-day operations of the fi rm. 
The manager keeps the business solvent, staffed, on track, productive, and effi cient. Small 
fi rms don’t have the layered infrastructure found in larger fi rms; they don’t typically have 
a CFO, marketing director, human resources manager or fi rm administrator to assume 
the myriad responsibilities of the manager. In a small fi rm, the manager typically handles 
tasks ranging from marketing to coaching employees to analyzing fi nancial statements 
to collections calls on past-due accounts, and everything in between. As if this weren’t 
enough, the manager must also implement the plan that will help the fi rm fulfi ll the vision 
of the entrepreneur. Sounds like a full-time job, doesn’t it? However, in a small fi rm, the 
manager is usually a practicing attorney, as well. 

It is the role of manager for which most attorneys are ill prepared. Law schools tend 
not to offer courses on law practice management, and not many post-law school continuing 
education programs deal with the business side of the practice of law either. That leaves solo 
and small fi rm practitioners on their own to fi gure out how to run a business. Thankfully, 
there are a great many excellent books dealing with various aspects of business management 
available through the American Bar Association and your local bookstore. [NOTE: A 
suggested reading list is included in this book.] In addition, the American Bar Association 
and a number of state bar associations now sponsor solo/small fi rm conferences each year. 
Lucky attorneys fi nd mentors to teach them what they need to know, both about the practice 
of law and about running a law fi rm. 
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Minding Your Own Business

3. The technician—The person who actually performs the work (the attorney, in a 
law fi rm). This is what you trained to do, where your passion lies, where you are most 
comfortable. For the most part, attorneys just want to practice law. That’s what they 
studied for and that’s where their skills lie. I think most attorneys would be happiest if they 
could just concentrate on the legal work all day long and never give a second thought to a 
timesheet, a past-due account, or a networking opportunity. 

Which of these roles is your favorite? How do you feel about the other two? How much 
time do you spend in a month in each role? What can you do to get better at handling each 
of these roles? 

I have often noticed a distinct disconnect between the technician and the manager. 
When I ask a solo practitioner about a current case, the technician becomes quite animated 
describing the circumstances of the matter and the strategies that will help the client. Let 
me ask about last year’s profi t and loss statement, and the technician’s brow furrows, a 
frown appears, and the attorney’s whole physical demeanor can change. It’s obvious to me 
which role is most comfortable for the attorney—and, it’s usually not that of the manager.

Technicians/attorneys tend to be reactive managers—they often address management 
issues only when they can no longer be ignored. Unfortunately, reactive management is all 
about putting out fi res, and not about planning for success. Proactive managers develop 
strategies, have a game plan, anticipate problems and head them off, bring out the best in 
their employees, and guide the fi rm. Reactive managers follow behind as external forces, 
rather than internal strategies, shape the fi rm. 

Proactive managers take charge of the future. Reactive managers are victims of the 
future.

Would you describe yourself as a proactive or reactive manager? How’s that working 
for you? What could you do better? 

Recognizing the three roles that you fi ll in your small practice is the fi rst step. Learning 
and accepting the responsibilities of each is the next. Even if you choose to delegate certain 
of your duties to others, you are ultimately responsible for the well-being and success of 
your fi rm. Give every role the time and attention it requires. 

Envision your fi rm’s future, plan for its success, and build a business that allows you 
to practice law in an environment that is supportive and satisfying for you. It’s certainly 
within your reach if you’ll attend to the three roles of a solo or small fi rm practitioner.

Tip:  If you think just being a good attorney assures 
success—think again!
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SAMPLE SYSTEM EXERCISE 
 
 
TASK TO BE HANDLED:   Closing a client file 
 
DESIRED OUTCOME:   

 
• Every client file will be closed within one week of the completion of work/end of matter.   
• Attorney will review the file before the final disposition is made. 
• If there are any future actions to be taken, they will be immediately and appropriately 

calendared. 
• All client papers will be returned to client within one week of closing file.   
• All duplicate documents will be removed from the file and destroyed before the file is 

archived.   
• A review-and-destroy date will be assigned to the file, recorded in the stored files log, 

and added to the long-range calendar system, before the file is sent to storage.   
 

PERSON ASSIGNED:  Legal assistant 
 
DATE DEVELOPED:   July 15, 2011 
 
STEPS TO BE FOLLOWED: 
  
1. _______________________________________________________________ 
 
2. _______________________________________________________________ 
 
3. _______________________________________________________________ 
 
4. _______________________________________________________________ 
 
5. _______________________________________________________________ 
 
6. _______________________________________________________________ 
 
7. _______________________________________________________________ 
 
8. _______________________________________________________________ 
 
9. _______________________________________________________________ 
 
10. _______________________________________________________________ 
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SAMPLE SYSTEM AND SCRIPT 
 

Answering the Phone 
 
 
The process might look like this: 
 

1. Smile as you pick up the phone.  Smiles can be heard by our callers. 
 
2. Say “Thank you for calling the Redenbaugh Law Firm.  This is [your name].  
 How may I help you?” 
 
3. If the caller asks to be transferred to a specific individual, say “Thank you.  May I 
 have your name so that I can tell [fill in with name] who is calling?” 
 
4. After the caller gives you his/her name, say “Thank you.  Let me try his/her line 
 for you.” 
 
5. If this is a first-time caller asking about the firm’s legal services, say “I would be 
 happy to tell you a bit about our firm and answer any questions that I can for 
 you.” 
 
 
And so on . . .  
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Ann M. Guinn
G&P Associates

©2012 Ann M. Guinn

You have it within your power
to have the practice 

f d !of your dreams!

©2012 Ann M. Guinn

Are you an underearner?

©2012 Ann M. Guinn

Passive Underearning – choosing not to 
do something, or failing to do 
somethingsomething

Active Underearning – choosing to do 
something

©2012 Ann M. Guinn

• Giving away time
• Living in denial
• Not acting like a business owner
• Acting (or not acting) out of fear

©2012 Ann M. Guinn

 Admit you are an underearner
 Make a plan
 Commit to that planCommit to that plan
 Actively work to change
 Make way for more money

©2012 Ann M. Guinn
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• The Entrepreneur

Th M• The Manager

• The Technician

©2012 Ann M. Guinn

Business Plan

Marketing Plan

Budget

©2012 Ann M. Guinn

A written fee agreement

©2012 Ann M. Guinn

• Records
• Trust account
• Imageg
• Forms file
• Systems recovery
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• Staff
• Insurance
• Overhead expensesOverhead expenses
• Client intake
• Pro bono work

©2012 Ann M. Guinn

Most liquid assets = Quick Ratio
Current liabilities

Total current assets = Current Ratio
Current liabilities
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Or are your revenues too low?

The goal is 40-45% of revenues
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Gross fees collected = Realization 
Total fees billed Rate

Hourly rate X = Effective
Realization Rate Rate
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Annual revenues = Turnover Rate
Accts receivable

365 days       = Number of days
Turnover rate to get paid
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Build solid systems and reap the 
benefits!benefits!
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Knowing what you want your
practice to be

is the starting point
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• All the tasks in your office
• All the steps to complete those 
taskstasks

• Assign responsibility

[Nobody said this would be easy!]
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You’ve got what it takes 
to have the practice of your dreams.

So go for it!So go for it!

©2012 Ann M. Guinn

Ann M. Guinn
G&P A i tG&P Associates
(253) 946-1896 

ann@annguinnconsulting.com
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Are You Owed Attorney Fees?  

Comply with the Fair Debt Collections Practices Acts 
 
 

Richard Slottee, Lewis & Clark Legal Clinic 
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FAIR DEBT COLLECTION PRACTICES ACT (FDCPA)

The Fair Debt Collection Practices Act (FDCPA), 15 USC §1692 et seq., is a federal

statute which became effective March 20, 1978 whose goal is to eliminate unethical and abusive

practices by consumer debt collectors.  Clark v.  Capital Credit & Collection Service, 460 F.3d

1162 (9  Cir. 2006). The Act has series of open-ended laundry lists of prohibited activities.  It th

applies to debt collectors who collect consumer debts on behalf of third parties. It does not apply

to the collection efforts of original creditors. Under appropriate circumstances, an attorney is

considered a debt collector subject to the provisions of the Act.

The Act is interpreted by an Official Staff Commentary issued by the Federal Trade

Commission (53 Fed. Reg. 50,097-50,110 (Dec. 13, 1988)).  Hawthorne v. Mac Adjustment, Inc.,

140 F.3d 1367 (11th Cir. 1998) (“Although the FTC’s construction of the FDCPA is not binding

on the courts ... its interpretation should be accorded considerable weight.”).  However, the

Commentary is not accorded deference if it contradicts the plain language of the Act.  Heintz v.

Jenkins, 514 US 291 (1995); Fox v. Citicorp Credit Servs., 15 F3d 1507, 1513 (9th Cir 1994).

Many debt collectors subject to the FDCPA will also be subject to the Oregon  Unlawful

Debt Collection Practices Act, ORS 646.639. 

A. Scope of the FDCPA

The FDCPA applies to all aspects of the collection or attempted collection by a debt

collector of a debt arising from a consumer transaction.

1. Debt Collector   

a. Definition

The Act contains a lengthy definition of debt collector at 15 USC §1692(a)(6).  This

definition includes the following:

The term “debt collector” means any person who uses any instrumentality of interstate commerce
or the mails in any business the principal purpose of which is the collection of any debts, or who
regularly collects or attempts to collects, directly or indirectly, debts owed or due or asserted to be
owed or due another. ..... (T)he term includes any creditor who, in the process of collecting his
own debts, uses any name other than his own which would indicate that a third person is collecting
or attempting to collect such debts. 

A debt collector subject to the Act is any entity which is attempting to collect a debt owed

to a third party.  Original creditors are generally not debt collectors subject to the Act.

(1) Regularly Collects

The Act does not define the term “regularly collects.” In Stojanovski v. Strobl &

Manoogian, PC, 783 F. Supp. 319 (E.D. Mich. 1992), the court noted:
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[T]he word “regular” is not synonymous with the word “substantial.”  Debt collection services
may be rendered “regularly” by defendant even though these services may amount to a small
fraction of the firm’s total activity.... While the ratio of debt collection to other efforts may be
small, the actual volume is sufficient to bring defendant under the Act’s definition of “debt
collector.”

b. Original Creditor Not Debt Collector - Fictitious Name

It is clear that the primary purpose of the FDCPA is the regulation of third party debt

collectors.  Generally, original creditors are not subject to the FDCPA.  A creditor cannot

"bootstrap" itself into coverage simply by attempting to make the required disclosures.  

Hawthorne v Mac Adjustment, Inc., 140 F.3d 1367 (11th Cir. 1998).  A creditor will be considered

a debt collector if in the process of collecting its own debts, it uses any name other than his own

which would indicate that third person is collecting or attempting to collect such debts. 15 U.S.C.

§1692a(6). 

c. Attorneys as Debt Collectors   

The original language of the FDCPA exempted “any attorney at law collecting a debt as an

attorney on behalf of and in the name of a client.” 15 U.S.C. §1692a(6)(F). This exemption was

repealed on July 9, 1986.  Consequently, an attorney will be considered a debt collector if the

attorney otherwise satisfies the statutory definition.  The courts have uniformly declined to accord

any special treatment to attorneys.

d. Statutory Exceptions to Debt Collector Status   

Pursuant to §1692a(6), the Act does not apply to:

(A) Officers or employee of a creditor while, in the name of the creditor, collecting debts for
the creditor. 15 USC §1692a(6)(A).

(B) Any person acting as a debt collector for another person, both of whom are related by
common control or affiliated by corporate control. 15 USC §1692a(6)(B).

(C) Any officer or employee of the United States or any State to the extent they are performing
official duties. 15 USC §1692a(6)(C).

McNall v. Credit Bureau of Josephine County, 869 F.Supp.2d 1265 (D Or 2010) (a process

server who goes beyond being a mere messenger when delivering process and engages in abusive 

or harassing conduct will be considered a debt collector); Brannan v. United Student Aid Funds,

Inc., 94 F.3d 1260 (9th Cir. 1996) (GSL guaranty agencies, such as USA Funds, which are private

nonprofit organizations with government contracts, are not exempt under this provision.)
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(D) Any person serving or attempting to serve legal process in connection with the
judicial enforcement of a debt. 15 U.S.C. §1692a(6)(D).

(E) Certain non-profit bona fide consumer credit counseling agencies. 15 U.S.C.
§1692a(6)(E).

(F) Certain bona fide fiduciary obligations or escrow arrangements. 15 U.S.C.
§1692a(6)(F).

2. Debt

A debt is defined at §1692a(5) as “any obligation or alleged obligation of a consumer to

pay money arising out of a transaction in which the money, property, or services which are the

subject of the transaction are primarily for personal, family, or household purposes, whether or not

such obligation has been reduced to judgment.”  

a. Requirement of a Transaction

A transaction must involve a consensual obligation in which the money, property, or

services are primarily for personal, family, or household purposes.  Hawthorne v. Mac Adjustment,

Inc., 140 F.3d 1367 (11th Cir. 1998) (“at a minimum a transaction under the FDCPA must involve

some kind of business dealing or other consensual obligation.”);  Zimmerman v. HBO Affiliate

Group, 834 F.2d 1163 (3  Cir. 1987) (a “transaction” is one in which the consumer is offered orrd

extended the right to acquire money, property or services.). Fleming v. Pickard, 581 F.3d 922 (9th

Cir.  2009) (the sale of a retailer's stolen merchandise by an employee of the retailer was not a

consensual transaction, and a  resulting action against buyers of the merchandise for tortious

conversion was outside the scope of the debt obligation contemplated by the FDCPA); Charles v.

Lundgren & Associates, P.C., 119 F.3d 739 (9th Cir. 1997) (an offer or extension of credit is not

required to create a debt subject to the FDCPA and nonsufficient fund checks are debts under the

FDCPA). 

Other types of fees that have been held to be debts under the FDCPA include 

homeowner's association fees (Newman v Boehm, Pearlstein & Bright, Ltd, 119 F.3d 477 (7th Cir.

1997); water and sewer fees owed to a government entity (Pollice v. National Tax Funding. L.P.,

225 F.3d 379 (3  Cir. 2000)); tort claims (Hawthorne v. Mac Adjustment, Inc., 140 F.3d 1367rd

(11th Cir. 1998)); taxes (Beggs v. Rossi, 145 F.3d 511 (2nd Cir. 1998)); child support obligations

(Campbell v. Baldwin, 90 F. Supp.2d 754 (E.D. Tex. 2000)); mortgage foreclosures (Hulse v.

Ocwen Federal Bank, FSB, 195 F. Supp.2d 1188, 1204 (D. Or. 2002);  Davidson v. Countrywide

Home Loans, Inc., 2010 WL 2925440 (S.D. Cal. 2010)); criminal fines (664 D3d 1073 (7  Cir. th

2011); Zimmerman v HBO Affiliates Group, 834 F 2d 1163 (3  Cir 1987) (stolen televison signal).  rd
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b. Personal, Family, or Household Purposes

The subject of the transaction creating the debt must be primarily for  personal, family or 

household purposes.  The Act does not apply to debts incurred for business or commercial

purposes.  The nature of the transaction is determined primarily by the intended use of the

proceeds of the transaction. Bloom v. I.C. System, Inc., 972 F.2d 1067 (9th Cir. 1992).  

3. Unsophisticated or Least Sophisticated Debtor

Whether a debt collector's conduct violates a particular prohibition the courts is viewed  from the

standpoint of the least or unsophisticated debtor.  Baker v. GC Services, 677 F.2d 775 (9th Cir.

1982);Terran v. Kaplan, 109 F.3d 1428, (9  Cir. 1997).th

B. Actions Permitted or Restricted By the Act 

1. Debt Collection Communications - 15 USC §1692c(a)

a. Unusual Time or Place

15 USC §1692c(a)(1) provides that a debt collector may not communicate with a

consumer at any unusual time or place or a time or place known or which should be known to be

inconvenient to the consumer.  A debt collector must assume that the convenient time is after 8 am

and before 9 pm, local time at the consumer’s location. 

b. Consumer Represented by Attorney

A debt collector may not communicate with a debtor if the debt collector knows that the

debtor is represented by an attorney in regard to the debt and has knowledge of, or can readily

ascertain, the attorney’s name and address.  15 USC §1692c(a)(2).

c. At Consumer's Work Place 

15 USC §1692c(c) restricts communications at the consumer’s workplace if the debt

collector knows or has reason to know that the consumer’s employer prohibits the consumer  from

receiving such communications.

2. Communications with Third Parties

As a general rule, without the prior permission of the consumer given directly to the debt

collector, or as reasonably necessary to enforce a post-judgment judicial remedy, a debt collector

may not communicate with person other than the consumer, the consumer’s attorney, a consumer
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reporting agency, the creditor, the attorney of the creditor, or the attorney of the debt collector

consumer. 11 U.S.C §1692c(b).

a. Location Information   

The one exception to the foregoing is the acquisition of location information, which is

defined as a consumer’s place of abode (home address), home telephone number, or place of

employment. 11 U.S.C. §1692a(7). Despite the prohibition against contacting third parties,

pursuant to §1692b a debt collector may communicate with a third person to acquire location

information if it follows certain procedures as set out in the statute.

b. Communication with Debtor's Attorney as Violation of the Act

In Guerrero v. RJM Acquisitions, LLC, 499 F.3d 926, 936 (9th Cir.2007), a panel of the

Ninth Circuit held that when a debtor is represented by an attorney and a “false, deceptive, or

misleading representation” is directed only to the debtor's attorney, but not to the debtor, the

communication is not actionable under §1692(e)” [which prohibits a broad range of

misrepresentations].  In Capital Credit & Collection Service, Inc. v. Armani, 227 Or. App. 574,

583 (2009), the court held that a “false, deceptive, or misleading representation or means in

connection with the collection of any debt” under Section 1692e of the Act includes

communications by the debt collector to the debtor's attorney”.

c. Ceasing Communication   

Pursuant to §1692c(c) the debt collector must cease communications with the consumer if

the consumer notifies the debt collector in writing that the consumer refuses to pay the debt or the

consumer wishes the debt collector to cease further communication.

The debt collector may still communicate with the consumer but only to advise the

consumer that (1) the debt collection efforts are terminated or (2) that the debt collector may or

will invoke specific remedies which are ordinarily invoked by the collector. 15 U.S.C. §1692c(c).

The debt collector is prohibited from including a demand for payment in this last communication.

C. Harassment or Abuse

A debt collector may not engage in any conduct the natural consequence of which is to harass,

oppress, or abuse any person in connection a with the collection of a debt. 15 USC §1692d.

Without limiting this general prohibition, the FDCPA specifically prohibits six courses of conduct,

including:
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1. The use or threat of use of violence or other criminal means to harm the person,
reputation, or property of any person.

2. The use of obscene or profane language, or language the natural consequence of
which is to abuse the hearer or reader.

D. False or Misleading Representations

Pursuant to §1692e, a debt collector may not use any false, deceptive or misleading

representation or means in connection with the collection of any debt.  Swanson v. S Or. Credit

Serv, 869 F.2d 1222 (9th Cir. 1989) (violations should be interpreted under the standard of the

least sophisticated debtor) 

1. Specific Statutory Prohibitions - Samples

Section 1692e contains 16 specific prohibitions.  A debt collector may violate the general

prohibition, or any of the 16 specifically enumerated provisions.  Some of the prohibition include

the following:

2. The false representation of (A) the character, amount, or legal status of any debt,
or (B) any services rendered or compensation which may be lawfully received by any debt
collector for the collection of a debt.

3. The false representation or implication that any individual is an attorney or that
any communication is from an attorney.

4. The representation that nonpayment will result in the arrest or imprisonment of
any person, or the seizure, garnishment, attachment, or sale of any property or wages of any
person, unless such action is lawful and the debt collector or creditor intends to take such action.

5. The threat to take any action that cannot legally be taken or that is not intended to
be taken.

7. The false representation or implication that the consumer has committed any crime
or other conduct in order to disgrace the consumer.

10. The use of any false representation or deceptive means to collect any debt or to
obtain information concerning a consumer.

11. The failure to disclose in the initial written communication with the consumer and,
in addition, if the initial communication with the consumer is oral, in that initial oral
communication, that the debt collector is attempting to collect a debt and that any information will
be used for that purpose, and the failure to disclose in subsequent communications that the
communication is from a debt collector, except that this paragraph shall not apply to a formal
pleading made in connection with a legal action.

In Haynes v. Passannante, et al., Civil No. 98-1122-JE (D .Or. April 5, 1999), the court

held that §1692e(11) did not apply to to communications with the debtor’s attorney.
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2. Demand for Payment of Time Barred Debts

Several courts have held that the threat to file suit, or otherwise take collection action,

regarding a debt which is barred by the statute of limitations, constitutes a violation of this section

if the debt collector does not disclose that the statute of limitations has expired.  Shorty v. Capital

One Bank, 90 F. Supp2d 1330 (D. N.M. .2000). However, it has also been held that a debt

collector which sends a validation notice as required by §1692g(a), and does not threaten litigation

or make a demand for payment, does not violate this section even if collection of the underlying

debt is time barred. Freyermuth v. Credit Bureau Services, Inc., 248 F3d 767 (8  Cir. 2001).th

D. Unfair Practices

Pursuant to §1692f, a debt collector may not use unfair or unconscionable means. 

Specific prohibited practices include the following:

1. The collection of any amount (including any interest, fee, charge, or expense incidental to
the principal obligation) unless the amount is permitted by law or expressly authorized by the
agreement creating the debt.

2. The acceptance by a debt collector from any person of a check or other payment
instrument postdated by more than five days unless the person is notified in writing of the debt
collector’s intent to deposit the check or instrument not more than ten nor less than three business
days before the deposit.

6. Taking or threatening to take any nonjudicial action to effect dispossession or disablement
of property if (a) there is no present right to possession of the property claimed as collateral
through an enforceable security interest, (b) there isno present intention to take possession of the
property, or (c) the property is exempt by law from such dispossession or disablement.

E. Initial Communications: Pitfalls to Avoid

1. Validation Notices

One of the most common violations of the FDCPA occurs in the validation notice, which

refers to the information required to be disclosed pursuant to §1692g(a) in every initial

communication from a debt collector made in connection with the collection of a debt. This

information must be disclosed in the initial communication, or within five days of the

communication, by each debt collector in a chain of assignment, even if a prior debt collector has

provided the information.  The Ninth Circuit has held that §1692g requires only that a validation

notice be sent by the debt collector, the debt collector need not establish actual receipt of the

notice by the debtor, and the  consumer is presumed to have received a notice that has been sent

and not returned to the collection agency.  Mahon v. Credit Bureau of Placer County, Inc., 171
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F.3d 1197 (9th Cir. 1999); Lakefish v. Certegy Payment Recovery Services, Inc., 2011 WL

1299600 (D. Or. 2011).

Section 1692g requires the debt collector to disclose to the consumer five pieces of

information, either in the initial communication or within five days of the initial communication.

If the initial communication is oral the information may be disclosed orally in the conversation.

Otherwise, the disclosure must be in writing.

Technical compliance with §1692g is not sufficient.  The information must be effectively

conveyed to the consumer and not overshadowed by other information or the format of the notice. 

Wade v. Regional Credit Ass’n, 87 F.3d 1098 (9th Cir. 1996).  Whether a notice is effective is

judged from the point of view of the least sophisticated consumer. Baker v. GC Services, 677 F.2d

775 (9th Cir. 1982); Swanson v. Southern Oregon Credit Service, 868 F.2d 1222 (9th Cir. 1988).  

a. 15 USC §1692g(a)(1) - The Amount of the Debt

The entire amount of the debt must be disclosed.  For instance, the following disclosures

have been held to violate the Act:

"Balance due of $2942.27 plus interest and attorney's fees” (McDowell v. Leschack &

Grodnesky,  2003 WL 21961002 (S.D. N.Y. 2003)); "$3056.08 plus interest" (Valdez v Hunt and

Henriques,  2003 WL 433595 (N.D. Cal. 2003)); “the entire balance, which as 6/1/99, was

$987.71, plus attorney’s fees, ....” (Person v. Stupar, Schuster & Cooper, S.C., 136 F. Supp.2d 957

(E.D. Wis. 2001)).

b. §1692g(a)(2) - The Name of the Creditor

The name of the creditor is typically not disclosed as part of the text of the other required

disclosures. In Jeffrey v. Gordon, 2011 WL 2134050 (D Or 2011) (least sophisticated debtor could not be

confused with incorrect disclosure of Washington Mutual Bank as creditor, rather than the correct name of

First Bank & Trust, particularly when attached documents correctly listed creditor’s name).

c. 15 USC §1692g(a)(3) - Right to Dispute Validity of Debt 

A statement that unless the consumer, within thirty days after receipt of the notice,

disputes the validity of the debt, or any portion thereof, the debt will be assumed to be valid by the

debt collector.  The failure to dispute the debt is not an admission of liability.
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While the debt collector does not have to disclose this information verbatim from the statute, there

are certain essential concepts which must be conveyed to the recipient of the notice.

I. The consumer’s right to dispute the debt commences upon receipt of the notice,

and terminates upon the expiration of thirty days from that date. The failure to include the

information about the 30 day dispute period, and particularly that the dispute period commences

upon receipt of the notice, is a violation of this section.  Jacobson v. Healthcare Financial

Services, Inc., 516 F.3d 85 (2  Cir. 2008).nd

ii. The debt collector may not require the consumer to explain the nature of the

dispute.  Frey v. Satter, Beyer & Spires, 1999 WL 301650 (N.D. Ill. 1999).

iii. Only the debt collector may assume that the debt is valid if it is not disputed. The

failure to make this distinction is a violation of this section.  Galuska v. Collectors Training

Institute of Illinois, Inc., 2008 WL 2050809 (MD Pa 2008); Smith v. Hecker, No. Civ.A 04-5820,

2005 WL 894812 at 5 (E.D. Pa. Apr. 18, 2005).

iv. The consumer has a right to dispute only a portion of the debt, and the failure to

note this fact is a violation of this section. Baker v. GC Services, 677 F.2d 775 (9th Cir. 1982).

v. It is a violation to require the debtor to dispute the debt in writing. Camacho v

Bridgeport Financial, Inc., 430 F3d 1078 (9  Cir. 2005); Harvey v. United Adjusters, 509 F. Suppth

1218 (D. Or. 1981).

d. 15 USC §1692g)a)(4) - Written Dispute Requires Verification

A statement that if the consumer notifies the debt collector in writing within the thirty day

period that the debt, or any portion thereof, is disputed, the debt collector will obtain verification

of the debt or a copy of a judgment against the consumer mail a copy of the verification or

judgment to the consumer.

Verification is automatic is the consumer simply disputes the debt in writing.  Reed v. 

Smith, Smith & Smith, 1995 WL 907764 (M.D. La. 1995).  The failure to include the requirement

that the dispute must be in writing is a violation of this section.  Welker v. Law Office of Daniel J.

Horwitz, 699 F. Supp.2d 1164 (S.D. Cal. 2010). 

The debt collector cannot require that the dispute be received by the debt collector within

30 days.  Chauncey v. JDR Recovery Corporation, 118 F.3d 516 (7  Cir.1997); cannot require theth
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debtor to submit dispute documentation; a letter that the debtor disputes the debt will suffice.

Castro v. ARS National Services, Inc., 2000 WL 264310 (S.D. N.Y. 2000); if the debtor requests

verification, the debt collector cannot subsequently demand payment, even if the communication is

initiated by the debtor.  Luxenburg v., Equifax Credit Information Services, 2005 WL 78949 (N.D.

Ill 2005). 

It is not a violation of the Act if a debt collector fails to provide verification, provided that

the collector ceases collection efforts.  Smith v. Transworld Systems, Inc., 953 F.2d 1025 (6th Cir

1992).  It is not a violation even if the debt collector knew at the time that it sent the initial letter to

the consumer that it either could not or would not provide verification.  Jang v. A.M. Miller and

Associates, Inc., 1996 WL 435096 (N.D. Ill. 1996).

e. 15 USC §1692g(a)(5) - Right to Name and Address of Creditor

A statement that, upon the consumer’s written request within the thirty day period, the

debt collector will provide the consumer with the name and address of the original creditor, if

different from the current creditor.

The debt collector is not required to disclose the statutory language verbatim, and may

condense and combine the required disclosures. However, the debt collector must provide all of

the information required by this section. It is irrelevant that the consumer owes the debt, that a

judgment has previously been entered against the consumer, or that the consumer was not damaged

or deceived by an inadequate validation notice.  Baker v. GC Services, 677 F.2d 775 (9th Cir.

1982).

2. Overshadowing and Confusion

Even though a validation notice may be technically correct, a debt collector may still

violate §1692g by overshadowing the required information.  Overshadowing can occur in several

ways:  (1) other language in the notice may be so prominent as compared to the validation notice,

that the language impermissibly de-emphasizes the required information;  (2) the validation notice

may be located in such a manner that it is impermissibly de-emphasized; (3) the validation notice

may be located in such a manner that it is impermissibly de-emphasized;  (4) the notice may

demand action by the debtor which is inconsistent with the debtor's right to dispute the debt within

30 days; (5) the notice may contain language which creates confusion in the debtor as to the

debtor's validation rights.  
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In the Ninth Circuit, the standard for determining a violation of §1692g is that of the least

sophisticated consumer.  Baker v. GC Services, 677 F.2d 775, 778 (9  Cir. 1982).th

a. Location of Disclosures

The FDCPA does not impose any requirement as to the form, sequence, location, or type

size of the required notice. However, the validation notice must be large enough to be easily read

and sufficiently prominent to be noticed by even the least sophisticated debtor.  McStay v. I.C.

System, Inc., 308 F.3d 188, 190 (2  Cir. 2002). If the validation information is on the back ofnd

notice, the face of the notice should clearly refer the consumer to the reverse side. Wilson v.

Quadramed Corporation, 225 F.3d 350, 355 (3  Cir. 2000).rd

b. Demand Inconsistent with 30 Day Dispute Right

One type of overshadowing are demands for action by the debtor which are inconsistent

with the debtor’s right to dispute the debt within 30 days from receipt of the notice.  Russell v.

Equifax A.R.S., 74 F.3d 30, 35 (2nd Cir. 1996) (a notice is overshadowed if it makes an

unsophisticated consumer uncertain as to his or her rights);  Miller v. Payco-General American

Credits, 943 F.2d 482 (4th Cir. 1991) (commands on the front of the notice for “IMMEDIATE

FULL PAYMENT” and “PHONE US TODAY” contradicted the validation information on the

back of the form.); Swanson v. Southern Oregon Credit Services, 869 F.2d 1222 (9th Cir. 1988)

(the language “IF THIS ACCOUNT IS PAID WITHIN THE NEXT 10 DAYS IT WILL NOT BE

RECORDED IN OUR MASTER FILE AS AN UNPAID COLLECTION ITEM.  A GOOD

CREDIT RATING IS YOUR MOST VALUABLE ASSET” not only dwarfed the validation

notice, but conveyed to the least sophisticated debtor that “he must ignore his right to take 30 days

to verify his debt and act immediately, or he will be remembered as a deadbeat in the “master file”

of his local collection agency and will, accordingly, lose his most valuable asset, his good credit

rating.”) .

A notice will violate § 1692g if it would make the least sophisticated consumer uncertain

as to his or her statutory rights regarding validation.  Russell v. Equifax A.R.S., 74 F.3d 30, 35 (2d

Cir. 1996); see Marshall-Mosby v. Corp. Receivables, Inc., 205 F.3d 323, 326–27 (7th Cir. 2000)

(a court may view the letter as a whole to determine if it is confusing to the unsophisticated

consumer with respect to the reader's statutory rights).
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c. Second Letter Within 30 Days

In Bordcherding-Dittloff v. Corporate Receivables, 59 F. Supp.2d 822 (W.D. Wis. 1999),

the debt collector sent a second demand letter to the debtor eleven days after the initial

communication which contained the validation notice.  The second letter warned the consumer that

since no response had been made to the first letter, "your silence may compel us to seek further

remedies."  Id. at 824.  The court held that the second letter violated § 1692g by causing confusion

as to whether consumer must respond more quickly to the debt collector's collection efforts.  Id. at

825. 

3. Validation Notice on Summons or Complaint

“A communication in the form of a formal pleading in a civil action shall not be treated as

an initial communication for purposes of [validation of debts].”  15 U.S.C. § 1692g(d),

E. Verification Requirements   - Ceasing Collection

If the consumer requests verification, the debt collector must cease collection activity

until the verification is provided. The consumer triggers the verification procedure by sending a

written notice to the debt collector disputing all or any portion of the debt within thirty (30) days

of receipt of the validation notice.

a. The collector must cease all collection activity on the date it receives the request

for verification.

b. The collector cannot proceed with collection activities until it mails verification to

the consumer.

It is not a violation of the Act if the collector fails to provide verification.  Jang v. A.M.

Miller and Associates, 122 F.3d 480 (7th Cir. 1997).   Provided that the consumer does not dispute

the debt in writing, the collector may institute suit prior to the expiration of the thirty day dispute

period.  Bartlett v. Heible, 128 F.3d 497 (7th Cir. 1997).  Other collection activity may also

continue.  Harrison v. NRD Inc., 968 F. Supp. 837 (E.D. N.Y. 1997). If the debtor is represented

by an attorney, the verification must be sent to the attorney and not the debtor.  Chaudhry v.

Gallerizzo, 174 F.3d 394, 407 (4th Cir. 1999).

1. What Constitutes Verification

Graziano v. Harrison, 950 F.2d 107 (3d Cir. 1991) (computer printouts from an insurance 
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company which confirmed the amount of the debt, the services provided, and the dates the debts

were incurred constituted sufficient verification of the debt); Chaudhry v. Gallerizzo, 174 F.3d 394

(4th Cir. 1999) (verification involves nothing more than the debt collector confirming in writing

that the amount being demanded is what the creditor is claiming is owed); In Mahon v. Credit

Bureau of Placer County, Inc., 171 F3d 1197 (9th Cir. 1999) (verification was sufficient when the

debt collector contacted the doctor's office [to whom the debt was owed], verified the nature and

balance of the bill and that statements had been continuously sent to the debt, and then conveyed

this information to the debtor along with an itemized statement of the account); 

F. Litigating Attorneys as Debt Collectors (Heintz v. Jenkins, 514 U.S. 291(1995))

In Heintz v. Jenkins, 514 U.S. 291, 115 S.Ct .1489 (1995) the Supreme Court held that the

FDCPA applies to attorneys who regularly engage in debt collection activities, even if that activity

consists solely of litigation.  The Ninth Circuit has held on several occasions that a lawyer violated

the Act in the course of litigation. McCollough v. Johnson, Rodenburg & Lauinger, LL, 637 F.3d

939 (9  Cir. 2011) (service of false requests for admission); Donohue v. Quick Collect, Inc., 592th

F.3d 1027 (9  Cir 2010) (filing of a complaint); Fox v. Citicorp Credit Servs., 15 F3d 1507 (9thth

Cir 1994) (filing application for writ of garnishment).  Also see Sayyed v. Wolpoff & Abramson,

485 F.3d 226 (4  Cir. 2007) (statements in written discovery documents). th

1. Appropriate Venue for Legal Actions by Debt Collectors

Pursuant to §1692i, a debt collector may not bring any legal action on a debt in an

inconvenient forum. In any action which does not involve the enforcement of an interest in real

property, the debt collector must bring the action only in the “judicial district or similar legal

entity” in which the consumer signed the contract sued upon, or in which the consumer resides at

the commencement of the action.  Fox v. Citicorp Credit Services, 15 F.3d 1507 (9th Cir. 1994)

(the statute refers to venue under state law and not federal judicial districts).  The Oregon

legislature enacted ORS 3.103, which provides “[f]or the purposes of 15 USC §1692i, the state

shall be considered a single judicial district.”  ORS 3.103 was effective on October 4, 1997.

G. Furnishing Deceptive Forms - Flat Rating

15 U.S.C. § 1692j creates the status of “debt collector” for any person who designs,

compiles, and furnishes deceptive debt collection forms.
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H. Remedies and Damages

1. Actual Damages

A person who violates any provision of the Act is liable for unlimited actual damages,

including emotional distress, crying, loss of sleep, headaches, anxiety, nervousness, fear or worry,

loss of appetite, irritability, and loss of privacy. See Smith v. Law Offices of Mitchell H. Kay, 124

B.R. 182 (D. Del. 1991); In re Hart, 246 B.R. 709, 730 (D. Mass. 2000). 

2. Statutory Damages

A person who violates any provision of the Act is liable for statutory additional damages,

at the discretion of the court, between 0 and $1,000.  The statutory maximum of $1,000 is per

action and not per violation of the Act. Clark v. Capital Credit & Collection Agency, 400 F.3d

1162 (9  Cir. 2006);  Paul v. Metro Area Collections, Inc., 2011 WL 2270515 (D Or. 2011).  Classth

action damages are available.  15 USC §1692k(1).

Any violation will trigger statutory additional damages, whether or not the consumer has

suffered actual damages. Keele v. Wexler, 149 F.3d 589, 593 (7th Cir. 1998); Baker v. G.C. Servs.

Ltd. P’ship, 677 F.2d 775, 780–81 (9th Cir. 1982).  The amount of statutory damages is in the

discretion of the court.  Desantis v. Roz-Ber, Inc., 51 F. Supp.2d 244, 251 (E.D. N.Y. 1999).

Punitive damages are not available under the FDCPA.  Raimondi v. McCallister & Assocs., Inc.,

50 F. Supp.2d 825 (N.D. Ill. 1999).

3. Attorney Fees 

Pursuant to §1692k(a)(3), the successful plaintiff may also recover reasonable attorney

fees and costs.  Upon a finding that a action was brought in bad faith and for the purpose of

harassment, the court may award costs and attorney fees to the defendant.  15 U.S.C. §1692k(a)(3).

The court may not award attorney fees and costs against the attorney for the plaintiff.  Hyde v.

Midland Credit Management, Inc., 567 F.3d 1137 (9  Cir. 2009); Rouse v Law Offices of Roryth

Clark, 603 F3d 699 (9  Cir. 2010). th

I. Jurisdiction and Venue

Jurisdiction is in either state or federal court, regardless of the amount in controversy.  15

U.S.C. §1692k(d).  Walls v. Wells Fargo Bank, 276 F3d 502 (9th Cir 2002) (debtor could not bring

a claim under the Act for a violation of discharge injunction of 11 USC 524, but had to use
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remedies provided by Bankruptcy Code); Barrientos v. Wells Fargo Bank, N.A., 633 F.3d 1186 (9th

Cir. 2011) (appropriate procedure is a motion for contempt and not adversary proceeding). 28

U.S.C. § 1391(b)(2) provides that appropriate venue for an action in federal court is the “judicial

district in which a substantial part of the events or omissions giving rise to the claim occurred.

J. Defenses

1. The Bona Fide Error Defense

A debt collector is not liable under the Act if the debt collector shows by a preponderance

of the evidence that the violation was not intentional and resulted from a bona fide error

notwithstanding the maintenance of procedures reasonably adapted to avoid the error. 15 USC

§1692k(c). This is an affirmative defense which must be plead.  Fox v. Citicorp Credit Services,

Inc., 15 F.3d 1507, 1514 (9th Cir. 1994). 

Reliance on advice of counsel, or a mistake about the law is insufficient to raise a bona

fide error defense under this section. Jerman v. Carlisle, McNellie, Rini, Kramer & Ulrich LPA,

130 S.Ct. 1605 (2010).  In McCollough v. Johnson, Rodenburg & Lauinger, LLC, 637 F.3d 939 (9th

Cir 2011) the court held that the defendant law firm’s reliance on the client’s information as to the

dates various debts were incurred, without verification or review of its own records, did not

constitute maintenance of procedures reasonably adapted to avoid an error. 

2. Statute of Limitations

The statute of limitations is one year from the date of the violation, and runs from the date

of the offending act. 15 U.S.C. §1692d. Naas v. Stolman, 130 F.3d 892 (9th Cir. 1997).  In

appropriate circumstances an action may be filed within one year of discovery of the violation. 

Mangum v. Action Collection Services, Inc., 575 F.3d 935 (9  Cir 2009). th
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I. INTRODUCTION 
 
Getting paid appropriately, collecting your fees, and maintaining low receivables – aren’t these 
the goals of every small firm practitioner?  Then, why do so many continue to struggle to get 
paid?    
 
The answer is not an easy one because there are so many aspects to the billing process.  For 
starters, you have to insure that your billing rate is appropriate for your services.  You need to 
educate your clients regarding your expectation of prompt and full payment of your billing 
statements.  You must have a standardized collections process in place for those times when 
payments don’t come in as expected.  Hardest of all for many attorneys is the ultimate step – 
firing a client who doesn’t pay.   
 
Let’s take a look at some of the challenges attorneys have around billing and getting paid.  We’ll 
begin with . . .  
 
II. HELP!  I DON’T KNOW WHAT TO CHARGE! 
 
There are at least a dozen different factors to be considered when setting your rates; but, perhaps 
none is as important as making sure your fees cover the cost of providing your legal services, as 
well as your desired compensation.   There’s a simple formula to follow that will take all the 
guesswork out of determining your minimum hourly rate and insure that your financial needs are 
met.  It looks like this: 
 
Marvin Foster, solo practitioner with one full-time assistant 
 
 Marvin’s compensation      $  100,000 
 Overhead expenses       $  128,500 
 Desired firm profit       $    25,000 
 
    TOTAL TARGET REVENUES  $  253,500 
 
 Realization rate  

(divide gross fees collected by the total fees billed) 
 
 Marvin’s gross fees collected     $  247,050 
 Total hours billed                      1,311 
 Marvin’s hourly rate      $         225 
 
 In this case, Marvin’s realization rate is: 
 
 $247,050 ÷ (1,311 X $225 = $294,975)             84% 

  
 Expected  utilization (billable hours goal)             1,300 
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 Total target revenues        $  253,500 
 
 
 Target Revenues ÷ (Realization Rate X Expected Utilization) = Hourly Fee 
 

or 
 

$ 253,500  ÷  (0.84 X 1,300 = 1,092)  =  $ 232 hourly fee 
 

As you can see, Marvin’s current hourly rate is $7 short of what he needs to be earning to meet 
his total target revenues; however, an $7 shortfall on 1,300 hours equals an overall shortage of 
$9,100 per year.  Rather than cutting his desired compensation, or trying to shave costs off his 
overhead, the easiest way to rectify the shortage is to improve his realization rate.  If he could 
bring it up to 90%, his minimum hourly fee would drop to $217 -- $8 below his current rate – 
and he would realize more profit per hour billed and collected.   
 
Now that Marvin knows what he must charge per hour to cover his overhead and compensation, 
he needs to review RPC 1.5 on fees to determine if this rate meets the ethics standards.  
Specifically, RPC 1.5(a) states: 
 

A lawyer shall not enter into an agreement for, charge or collect any illegal or clearly 
excessive fee or a clearly excessive amount for expenses. 

 
Reading further, RPC 1.5(b) sheds a little more light on how to determine if a fee is excessive, 
and also offers guidance on other factors that may be considered in setting your fees, as follows: 
 

A fee is clearly excessive when, after a review of the facts, a lawyer of ordinary prudence 
would be left with a definite and firm conviction that the fee is in excess of a reasonable 
fee.  Factors to be considered as guides in determining the reasonableness of a fee include 
the following: 

 
(1)  the time and labor required, the novelty and difficulty of the questions involved, and 
the skill requisite to perform the legal service properly; 
(2)  the likelihood, if apparent to the client, that the acceptance of the particular 
employment will preclude other employment by the lawyer; 
(3)  the fee customarily charged in the locality for similar legal services; 
(4)  the amount involved and the results obtained; 
(5)  the time limitations imposed by the client or by the circumstances; 
(6)  the nature and length of the professional relationship with the client; 
(7)  the experience, reputation, and ability of the lawyer or lawyers performing the 
services; and 
(8)  whether the fee is fixed or contingent. 
 

The bottom line is this:  figure out what you need to charge to cover your expenses and 
compensation, then apply the “reasonableness” test outlined in the RPCs.  Check out what your 
competition is charging for similar services, and determine what you offer in the way of extra 
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knowledge and skills, and/or superior customer service before setting your fees.  Don’t let ego 
set your fees – make sure you can actually quantify the differences between your services and 
those of your competition. 
.      
III. CAN’T I JUST CHARGE A FLAT FEE – IT’S SO MUCH EASIER?   
 
There’s nothing wrong with charging a flat fee – or using unit pricing, value billing, a hybrid fee, 
or any other of a host of alternative billing methods – as long as the one you choose is working 
for you.  The only way to verify the effectiveness of your billing method is to put it to the test.   
 
If you use a flat fee for your work, how did you determine what that fee should be?  The correct 
answer would be that you recorded all of the time worked on, say, ten similar cases.  Let’s say 
that you do estate planning and you charge $1,500 for an estate plan for a single person, and 
$1,800 for a couple.  Your clients Jim and Jane have been married for 28 years, have three 
children, own the family home outright, and have a few investments which will pass to their 
heirs upon their respective deaths.  This may be a straightforward estate plan with no unexpected 
issues.  Many estate planning attorneys tell me that a couple is no more difficult than a single 
person because you just create “mirror” documents – and that may well be the case with Jim and 
Jane.   
 
Now consider Hank and Helen.  They’ve been married for 12 years and have no children from 
this marriage.  There is a family home, a vacation cabin at the beach, and retirement and savings 
accounts.  Sounds straightforward, as well -- except that when you get into the actual work, you 
discover that each partner has been married before and has children from those prior unions.  
Each partner wants his/her children to inherit his/her portion of the estate, rather than the 
surviving spouse.  One of the partners has a developmentally disabled child, so a special needs 
trust must be created to protect that child’s inheritance.  The other spouse owns property in Costa 
Rica in joint tenancy with an ex-spouse.  Helen already owned the beach cottage outright when 
she married Hank.   
 
Do you see where we’re going with this?  While you may think all flat fee cases are alike, that’s 
not always true.   
 
There are three ways to protect yourself with flat fee work.  The first is to track all of your time 
on every flat fee case, and review and adjust your fees as necessary.  A simple change in the 
legal process (new forms to be completed, an additional court appearance required, etc.) can add 
a significant amount of time to your work, and you need to make sure your fee is paying you 
what you think it is at all times.  The second way to protect yourself is to add a provision to your 
fee agreement that allows you to bill on an hourly basis, or to negotiate an additional fee, for 
unexpected work.  The fee agreement should spell out clearly the scope of your work and the 
possible circumstances that may arise which would require you to charge above the flat fee.  The 
third protection method is to use a hybrid fee arrangement where you charge a flat fee for certain 
routine tasks, and an hourly or value billing rate for the tasks/events over which you have little or 
no control. 
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If you lump filing fees and out-of-pocket expenses into your fee, then you need to track those 
expenses, as well.  It sounds like a lot of work, but you need to know that you are charging 
appropriately for your services, and that makes the extra effort worth it. 
 
Of course, in setting your flat fees, always be mindful of RPC 1.5(a): 
 

(a)  A lawyer shall not enter into an agreement for, charge or collect an illegal or clearly 
excessive fee or a clearly excessive amount for expenses. 
 

IV. I’VE GOT MY RATE RIGHT – NOW WHAT? 
 
Once you’ve determined your fee, it’s time to present it to your clients.  Money talk is part of the 
initial consultation, and an explanation of your fees and costs is important to both your clients 
and you.  The best way to help your clients get clear on what you’ll be charging them is to 
provide them with a detailed written fee agreement.  Go over it section by section with the client 
in the consultation, periodically ask if he/she has questions, then make sure the client has signed 
the agreement before you do any work on this matter.   
 
A written fee agreement is the basis of the attorney-client relationship – and it’s also the 
foundation of a good collections procedure.  How else can you prove that the client knew your 
fees, when payment was due, and the steps you would take if payment wasn’t forthcoming?   
Protect yourself, protect your client – make the use of a written fee agreement standard 
procedure in all cases. 
 
The next step to getting paid is asking for an advance fee deposit – money that will be placed in 
your client trust account to be billed against as you render your services.  The point of this 
deposit is to insure your client’s commitment to following through with this case, and to insure 
that you will be paid for your services.  It’s that simple.   
 
A reasonable amount would be equivalent to the first two months’ worth of billings on a matter.  
Since most cases are rather time-intensive at the outset, this amount will go a long way toward 
seeing that you get paid appropriately.  In the current economy, however, many attorneys are 
encountering clients who are unable or unwilling to provide an advance fee deposit.  You are 
free to vary your required deposit by client – just don’t lose sight of the purpose of the deposit.  
If your client cannot afford to give you an advance fee deposit, you are at great risk of not getting 
paid.  In this situation, there is a good chance the client can’t afford you at all – or isn’t 
financially prepared to finance this case.  Just be careful. 
 
A variation on a traditional advance fee deposit is the so-called “evergreen deposit account.”  As 
explained in your written fee agreement, this popular replenishing deposit account works like 
this: 
 

You accept an advance fee deposit, place it in your client trust account, and bill  
your client on a regular basis for your fees and costs.  The client has X number  
of days in which to pay your bill.  If payment is not received timely, then you pay 
yourself out of the client trust account, just as you would with a traditional  
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advance fee deposit.  When the client eventually pays, that money is deposited 
into your trust account to bring the client’s balance back up to the original level.   
Your fee agreement contains a statement to the effect that if the balance in the 
client’s trust account falls below $____ (fill in the blank), you will be unable to continue 
work until the client returns the balance to its original amount.   
 

The evergreen deposit account helps to minimize your risk of not getting paid.  As long as you 
take an adequate amount up front, you will always be paid timely – whether directly from the 
client, or from the trust account.   Because it’s a replenishing account, you can actually afford to 
take a smaller advance fee deposit because you know you’ll get paid for the first month – and if 
the client doesn’t replenish the account as required, you’ll know soon enough to be able to 
withdraw.   
 
V. MY LOW RATES MAKE ME LOOK LIKE A GOOD VALUE COMPARED TO MY 

COMPETITION, RIGHT? 
   
It seems that attorneys often confuse the word “value” with “cheap.”  Value is not about the price 
you pay for something – it’s all about receiving more benefit than you expected for the price 
paid.  If we perceive great value in the service or product, we are usually satisfied with the price 
paid.  Cheap is – well, cheap.  Cheap is not about the benefit derived from the work; it’s about 
the cost of the work.  
 
Did you ever go to a really nice restaurant and get hit with a hefty bill at the end of the evening?  
Did you say, “This is a lot of money, but it was worth it because the service was superb, the food 
was absolutely wonderful, and we felt like royalty all night long?”  The value was there for you. 
 
On the other hand, have you ever bought the cheapest version of a product you wanted, only to 
have it fall apart after a few uses, or under-deliver on its promise to make your life easier?  Did 
your spouse or best friend chide you with, “Well, what did you expect?  You get what you pay 
for.”  
 
Because attorneys’ fees can seem astronomical to their clients, it is critical that clients perceive 
value in what you do for them, and it is up to you to build in that perception of value for your 
clients.  The quality of your work, the extra services you provide, your friendliness, your 
accessibility – and your rates – all contribute to your client’s perception of value.   
 
If you want to be seen as a good value compared to your competition, then give your clients 
something your competition can’t or doesn’t offer.  Take appointments one night a week, meet 
your clients in their homes, give them your cell phone number in case they need to reach you 
quickly, call weekly with updates, call in between “just because,” set up a play area for your 
clients’ kids in the corner of your conference room, and so on. Most importantly, though, in 
developing a perception of value is this:  do you very best work for every client every time, and 
take time to listen.  You might be surprised at how much value your clients’ place on your 
communication skills and on your ability and willingness to listen to them. 
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Consider the perception of value and take a good look at your rates.  What message are you 
sending with your pricing?  Is your price in the safe middle-of-the-road spot?  If so, what does 
that tell your clients about your services?  In his bestselling book, Selling the Invisible, Harry 
Beckwith sums up the message connected with middle-of-the-road pricing like this:   
 

“We’re not the best, and neither is our price; but both our service and price 
are pretty good.”   
 

Is that the message you want to give your clients?  No matter what you charge, deliver more 
value than expected and you will have happy clients who are eager to tell others about you.   
 
The other factor in pricing is your target market.  Who is your ideal client?  What are they 
looking for?  What can they afford to pay?  What do they expect to pay?   
 
Even if you choose to focus on clients who have little money, you still need to help them build a 
perception of value.  Value is what makes for happy clients – not low fees.  Set yourself apart 
from your competition through the perception of value – don’t try to compete on price. 
 
VI. I’LL TAKE ANY WORK THAT COMES THROUGH MY DOOR – AS LONG AS 

THE CLIENT CAN PAY MY FEE 
 
Really?  So, if the client can pay your fee, you’ll work with him, even if you don’t like him?   
 
I didn’t think so.   

 
A key element in insuring that you will be paid for the services you provide lies in choosing the 
right cases and clients for your practice.  Part of the selection process is determining whether or 
not the client can afford to undertake the work that would be involved in pursuing his issue.  
Sometimes a realistic look at the projected dollars and cents is enough to keep a client from 
getting in over his head. 
 
During the initial consultation, ask yourself a few critical questions.  Be realistic about the 
client’s chance of prevailing in this matter.  Is the client a good fit with your firm?  Is the issue at 
hand a good fit with your skills and experience?  Can you do an exceptional job for the client?  
How does your staff feel about this person?  This issue?  What are the client’s expectations 
regarding the possible outcome realistic?  Can the client afford to pay you timely and in full?  
Even if you don’t win? 
 
These are all important considerations for both you and your potential client.  If you want to get 
paid for your work, then you need to make sure your client has the ability to pay you – no matter 
what happens with the case. 
 
Sometimes the best thing you can do for a client is to talk him out of pursuing a matter because 
of the financial burden that would be imposed.  Sometimes the best thing you can do for you is to 
refer a client away to a more affordable source of legal services, such as a county bar association 
referral service or a neighborhood legal clinic or a low bono attorney.  You are not acting in the 
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client’s best interests if you run up huge legal bills that the client cannot pay.  Do both of you a 
favor by having a heart-to-heart talk about money right up front.  Trust me, it will help you 
reduce the risk of not getting paid, and it will help the client understand the potential costs 
involved. 
 
If, despite all your best efforts, your client can’t/won’t/doesn’t pay you, fire the client.  
Remember this:  when you’re in a hole and can’t get out – quit digging! 
 
VII. WHAT ELSE CAN I DO TO HELP MYSELF GET PAID? 
 
Is there an attorney anywhere who hasn’t at some point had a case turn into inadvertent pro bono 
work?  While there is no surefire guarantee this won’t happen to you again, there are some steps 
you can take to minimize your risk of doing work for free when that was never your intention:    
 

• Write out your business plan detailing your firm’s objectives, target market, ideal 
client  
profile, and services offered 

• Insure your written fee agreement clearly states your firm’s billing fees and policies, 
including your collections procedure 

• Monitor your accounts receivable on a weekly basis and go after any accounts that are 
30 days or more past due 

• Hone your case and client selection skills 
• Bill immediately after you do the work – at least once a month 
• Take an adequate advance fee deposit before beginning work 
• Use an evergreen trust account to insure there will always be money available to pay 

your bill 
• Record your time contemporaneously each day – don’t guess 
• Keep your clients happy – communicate regularly and become a great listener  
• Do great work 
• Educate your clients on the legal process (particularly the slowness with which it 

moves) and your expectations of prompt and timely payment regardless of how long 
it’s all taking 

• Be fair in your fees 
• Recognize where you’ve had payment problems in the past and work to keep from 

going to that place again. 
 
VIII. WHAT’S THE BEST PRACTICE WHEN IT COMES TO PAST-DUE ACCOUNTS? 
 
The first step in a good collections process is a written fee agreement.  That will put your clients 
on notice that nonpayment has serious consequences, as well as explain your collections 
procedure, including your possible withdrawal for nonpayment, and/or collection agency or 
possible legal action to enforce payment.   
 
After that, you need to keep an eye on your accounts receivable and take prompt action when an 
account becomes past due.  A sample collections policy might look like this: 
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• A phone call when the account first becomes past-due (usually at 30 days).  Seek a 
commitment from your client on when payment will be made.  If the client is having 
financial problems, perhaps you could offer to accept half of the amount due within 
the week, with the remainder due two weeks later.  The point is to have the full 
amount in before you bill again.  Ask permission to call the client again if the 
payment is not received as promised. 

• Add the follow-up call to your tickler system. 
• If payment has not been received as promised, make another phone call and do your 

best to find a way to help your client pay the bill (credit card, etc.).  Tell the client 
that you cannot continue to work until the account is brought current (providing you 
are allowed to stop work at this point).  If the work is such that you can put it on hold 
for a few weeks without harm to the client, offer to do so while they bring the account 
current.  (As an example, you could do this with, say, a divorce, but not necessarily a 
litigation matter that must follow the court’s timeline.) 

• Unless you have made some other arrangement, if payment is not received within 15 
days from the date of the second call, send a firm letter and stop work (as allowed). 

• Prepare a Notice to Withdraw in the event the money is not forthcoming. 
• If the client continues to ignore your requests, has not disputed your fees, and has not 

shown any interest in working out a structured payment plan, fire the client and file 
the Notice to Withdraw. 

• Consider your options for collection at this point:  turning the account over to a 
collections agency, suing the client, or dropping the whole thing.  At this point, you 
probably have no interest in preserving the relationship, so choose the option that 
feels right to you.   

 
When accounts become seriously past-due, they not only cost you money, but your chances for 
full recovery drop significantly month by month.  If you have an account that is six months past 
due, you have only about a 50% chance of getting paid all you are owed.  After a year, that drops 
to a five percent chance of full recovery.  Jump on past-due accounts early and you’ll have a 
much higher recovery rate – and far less aggravation.  
 
IX. WHAT DO YOU SEE AS THE BIGGEST PROBLEMS WITH BILLING? 
 
Good question!  I actually tend to see the same problems over and over – and I’m always a bit 
confused as to why these issues pop up so frequently.   
 
Over my many years in the legal industry, I’ve asked hundreds and hundreds of attorneys if they 
record all of their time each day.  I frequently hear, “Oh, yes, I’m really good about that;” 
however, when I push further by asking if they record nonbillable time, in addition to billable, 
the answer changes.  The truth is that I’ve only ever once found an attorney who records all of 
his time contemporaneously each day – both his billable and nonbillable time.    
 
There may be multiple reasons why you would want to record nonbillable time.  For one thing, 
it’s a great way to see where your time really goes – and it helps you identify tasks that would 
best be handled by someone else.  If you are in a partnership and have management duties, you 
need to know how much time goes into management tasks so that you can get credit for this 
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work against your billing goals.  Recording nonbillable time also helps you spot timewasters in 
your day, such as checking e-mails frequently, internet surfing for personal reasons, lengthy 
nonbusiness lunches, and so forth.   
 
If you aren’t recording your time contemporaneously, I guarantee you that you aren’t billing all 
the time you’ve worked on your clients’ cases.  If you wait until the end of the day to record your 
time, research has shown that you lose 10-15% of potentially billable time.  The next day?   That 
would be a 25% loss.  The end of the week?  A whopping 50%.  I can’t give you any better 
argument for contemporaneous timekeeping than this. 
 
The one billing problem which I do not understand – and never will – is the firm that can’t 
manage to get bills out at least monthly.  I’ve encountered some firms that bill only two or three 
times a year.  Guess what – they’ve called me because they aren’t making enough money.  You 
don’t have to be a consultant to understand why that is.  Get the bills out at least once a month.  
If you wind up work mid-month, bill immediately while the client is still thinking about what a 
wonderful job you did. 
 
Another issue is running out of money before you run out of month.  If this happens to you, 
there’s a simple fix – bill twice monthly.  Divide your client list in half, bill one half on the 5th 
and the other half on the 20th.  You’ll be amazed at how this evens out your cash flow and also 
keeps you from basically shutting down for a couple of days at the first of the month to do one 
huge billing.   
 
Better yet – every week bill a few clients.  You can manage that in an hour or two and you’ll 
have money coming in every week of the month (if not every day!).   
 
Discounting fees, write-offs, write-downs – all big problems when it comes to billing.  Some 
attorneys tend to undervalue themselves – and that’s really hard to see.  An attorney offers a 
discounted fee to a potential client – even though the client hasn’t asked for a discount.  Another 
attorney offers a 15% discount if her clients will pay her statements within 10 days.  Yet another 
attorney routinely writes off about one-third of his time on his client bills.  When asked why he 
does this, he replied, “I guess I just don’t see the value in my services.”   
 
When’s the last time you received a bill from your doctor that showed a write-off or a discount?  
Why kind of discount does your hairstylist or barber offer you?  Do you remember when your 
daycare facility offered a 15% discount if you would pay your bill on time?   
 
If you’ve done the work, and you did your best on it, you deserve to be paid appropriately for it.  
Remember the perception of value?  If you don’t value yourself, why should your clients? 
 
Two last things come to mind, and they both tie in with accounts receivable.  First, the only 
attorneys I’ve ever met who can tell me exactly how long it takes to get paid are those who use 
flat fees and take all the money up front.  Otherwise, attorneys have no idea how long they wait 
to get paid.  There’s a simple calculation that will help you figure out your turnover rate – the 
number of times you get paid each year.  From there, it’s a simple process to determine how 
many days that works out to be. 
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 Annual Revenues         =  Turnover rate (number of times 
 Accounts Receivable     you are paid each year) 
 
 365 days             =  Number of days to get paid 
 Turnover Rate 
 
The second thing is the realization rate for each timekeeper.  We addressed this when we talked 
about how to set your minimum billing rate, but it bears repeating here.  The realization rate 
shows you the percentage you actually collect of your billings each month.  You may think you 
are making X amount of dollars per month, but your realization rate tells the truth – and you 
might just be stunned to see what you’re really earning.  If your realization rate is below 90%, 
you’ve got some work to do.  Let’s say you expect to bill 1,200 hours this year at a rate of 
$200/hr.  So, you think you’ll bring in $240,000 and that you are actually making $200/hr.  Now, 
let’s say that your realization rate is actually at 83%.  At that rate, you’ll need to bill 1,404 hours 
at $200 to collect $240,000 – and at 1,200 hours billed with a realization rate of 83%, your actual 
(or effective) hourly rate is only $166. 
 
This equation will show you how to calculate your realization rate: 
 
 Gross Fees Collected   =  Percentage collected 
 Total amount billed  
 
Increase your collections and you’ll boost your realization rate.   
 
X. ANYTHING ELSE I SHOULD BE DOING TO HELP MYSELF GET PAID? 
 
Yes – and it’s the simplest thing of all.  You need to be in regular communication with your 
clients.  As you probably know, the single most common complaint that any Bar association 
hears is always about communication (or the lack thereof):  “He never returns my phone calls,” 
or “She never tells me what’s going on in my case unless I call and ask.”   
 
While I know you are busy, and you understand the legal process and the quiet times that 
sometimes occur, most of your clients don’t think about you being busy or how the process 
works.  Whatever you are handling for them is terribly important to them.  It might even be the 
most important thing in their lives, and you need to treat both the work and the clients 
accordingly.   
 
Pick up the phone and call at least a couple of times a month – even if it’s just to see how the 
client is getting along.  Send detailed billing descriptions so the client can understand what 
you’ve been doing during this past billing period, and can clearly see the benefit of your work.  
Send regular e-mails or even snail mail letters from time to time.  Provide your clients with a 
copy of everything that comes into/goes out of your office on their matter.  Give them a file 
folder during the initial consultation to store all of their copies.  Add in a couple of sheets of 
blank paper and instruct them to write down their questions for you so you can answer them the 
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next time you meet with the client.  (This should help eliminate some of the less-urgent phone 
calls.)   
 
At the end of your representation, have one last meeting with the client and pose two questions 
for your own edification, as well as to send the client out the door thinking about what a great 
attorney you are:  Specifically, ask: 
 

• What was the best part of working with me? 
• What can we do to make your experience with us even better next time? 

 
Pay attention – and incorporate their ideas as practicable.  Your clients will love that you are 
sincerely interested in their feedback, and that you have a demonstrated desire to just keep 
getting better and better – for their ultimate benefit! 
 
Communication – keeping clients in the loop – is a critical factor in getting paid.  While good 
communication doesn’t guarantee you’ll get paid, poor communication is frequently the reason 
that attorneys don’t get paid.   
 
Remember, you and your client enter into a relationship when you are hired.  Just as with any 
other relationship, you have to put some time and effort into nurturing the relationship and 
helping it grow stronger and more committed over time.  People buy from those they know, like 
and trust – and your clients will have a much greater opportunity to know, like and trust you 
when you are in frequent and regular communication with them.  They will also be far more 
likely to recommend you to others when they’ve felt that special connection with you that only 
great communication can create.   
 
XI. CONCLUSION 
 
It’s a no-brainer that you have to get paid for your services, but how you go about accomplishing 
that can be your saving grace – or your downfall.  Start with a billing rate that works for you.  
Use written fee agreements with all clients so there is no room for misunderstanding about your 
fees, when payment is due, and what will happen if you don’t get paid.   Record your time 
contemporaneously, bill promptly, follow up with past-due accounts when they first become 
delinquent, and be prepared to fire a nonpaying client (as allowed). 
 
Most importantly, believe in yourself and the value you bring to your clients.  Don’t fall into the 
trap of undervaluing your work.  If you have happy clients, if they refer others to you, if they still 
like you even when they don’t win, then you know you’re a good attorney.  Honor yourself by 
making sure you get paid.  It sounds like a lot of work, but it’s necessary if you want to get paid 
appropriately, collect your fees, and maintain low receivables.   
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Presented by

Rick Glantz and
Ann Guinn

©2012 Ann M. Guinn

Target Revenues
÷

(Realization Rate  X  Expected Hours)
=

Minimum Hourly Rate

©2012 Ann M. Guinn

Guessing can kill your practice

Be certain of your timeBe certain of your time

©2012 Ann M. Guinn

Gross Fees Collected =  Realization 
Total Amount Billed Rate

90% or higher is the goal

©2012 Ann M. Guinn

Nancy Reagan was right --

Sometimes it’s best to
just say “No”

©2012 Ann M. Guinn

• Advance fee deposit
• Flat/fixed fees
• Hybrid feesHybrid fees
• “Evergreen” deposit

If they balk, let ‘em walk

©2012 Ann M. Guinn
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$150/hr = $2.50/min.

$      2.50/min.
X           6  mins.
$    15.00/day

©2012 Ann M. Guinn

$    15.00/day
X           5/days
$    75.00/week

$    75.00/week
X 48 weeks

©2012 Ann M. Guinn

$3,600 
annual loss

©2012 Ann M. Guinn

• Use a written fee agreement
• Bill promptly and regularly
• Act quickly on past-due accounts
• Withdraw (if allowed)
• Seek resolution

©2012 Ann M. Guinn

At what point do you begin to:

• Loathe your client
• Dread seeing the client
• Feel abused
• Put less effort into your work
• Avoid phone calls

©2012 Ann M. Guinn

• Stay in touch with clients
• Keep promises
• Bill fairlyBill fairly
• Use your billing statement fully
• Always do your best work
• Treat your clients as you would 
want someone to treat your Mother

©2012 Ann M. Guinn
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• What has to happen for me to be 
able to bill more time?

Wh h h f b• What has to happen for me to be 
able to collect more of my fees?

• What will getting paid appropriately 
allow me to do?

©2012 Ann M. Guinn

Rick Glantz, Attorney at Law
dand

Ann Guinn, Solo/Small Firm Advisor

©2012 Ann M. Guinn
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Fee Agreements
Do’s and Don’ts

Sheila Blackford
Dee Crocker
Beverly Michaelis

PLF Practice Management Advisors

Topics
1. Fee Agreement Essentials

2. Practical Considerations

3. Ethical Limitations

Fee Agreement 
Essentials

Scope of Engagement:
Client’s Point-of-View

My lawyer will fixMy lawyer will fix 
everything.

Scope of Engagement:
Lawyer’s Point-of-View

• Establish limits of representation

• Describe steps to be taken

• Specify responsibilities

Timing of Services:
Client’s Point-of-View

My lawyer will start work right away.
I don’t have to worry …y
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Timing of Services:
Lawyer’s Point-of-View

I will start when:

 The client pays meThe client pays me

 The client provides documents

 The client takes some other action

Fees and Billing:
Client’s Point of View

Fees and Billing:
Lawyer’s Point-of-View

1. Explain your fee

2. Define “costs”

3. Make it easy

Essential Tools
1. Billing brochure

2. PLF letters

3. OSB Fee Agreement Compendium

4. The Ethical Oregon Lawyer, Ch. 3

Considerations

File Ownership and Retention
1. To whom does the file belong?

2. How long will it be kept?

3. How will it be disposed of?
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Client Cooperation Communicating by E-Mail
Is the attorney-client privilege waived if 
a client reads your e-mail at work?

Protecting Your Clients Ethical Limitations

Earned Upon Receipt Fees

 Signed written agreement required

 Describe as “earned upon receipt”

 I l d di l i d b ORPC 1 5 Include disclosures required by ORPC 1.5

OSB Opinion 2005-151

Earned Upon Receipt Fees
 Refund balance if work not done

 Avoid “nonrefundable”

 See PLF sample agreement

OSB Opinion 2005-151
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Third Party Payment
1. Comply with ORPC 1.8(f)

2. Redact billing statements sent to third 
partiesparties

3. Document who receives refund of 
unearned fees

OSB Opinion 2005-157

Charging Interest
• 9% statutory rate applies

• Can assess “credit card” interest 
only if client expressly agreesy p y g

OSB Opinion 2005-97

Modifying Your Agreement
Explanation for the change +

Explanation of effect on client +

Client consent +

Objective fairness =

Allowable modification

OSB Opinion 2005-97

Attorney Fee Awards
1. Attorney fees are client property

2. What if the award is insufficient?

3 Wh t if th d d f ?3. What if the award exceeds your fee?

OSB Opinion 2005-69

Fees in 
Structured Settlements

• Must be prorated over life of settlement

• Unless client expressly agrees your fee 
“ ff th t ”“comes off the top”

OSB Opinion 2005-15

Division of Fees 
Between Lawyers

1. Requires informed consent

2 Total fee cannot be excessive2. Total fee cannot be excessive

3. Use “disclosure and consent” letters

4. Rules apply to “referral fees”
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Merchant Charges
• Express agreement to pay?

• TILA disclosures made?

C h di t ff d?• Cash discount offered?

OSB Opinion 2005-172

Vague Terms

1. Resolved in client’s favor!

2. Be clear and specific

3. Anticipate

4. Plan ahead

OSB Opinion 2005-124

Contact Us

PLF Practice Management Advisors
503-639-6911 * 800-452-1639

Sheila Blackford sheilab@osbplf.org
Dee Crocker deec@osbplf.org

Beverly Michaelis beverlym@osbplf.org

and confidential
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AGED ACCOUNTS RECEIVABLE 
 

                 Total 
Client Name  0-30 days  31-60 days  61-90 days  90-120 days  120+ days           Owed 
 
Elaine   $    530.00  $    168.00  $ 1,638.00  $      758.00  $  7,556.79 $  10,650.79 
 
Sarah   $ 2,119.00  $ 1,892.00  $    --0--  $       --0--  $     --0-- $    4,011.00 
 
Benny   $ 4,376.00  $    --0--  $    --0--  $       --0--  $     --0-- $    4,376.00 
 
Charley   $ 1,483.00  $    --0--  $    --0--  $       --0--  $32,921.18 $  34,404.18 
 
Abby   $    175.00  $ 3,734.00  $    --0--  $       --0--  $      --0--   $    3,909.00 
 
Lucy   $    --0--  $    --0--  $ 2,439.00  $   1,843.00  $  4,831.27 $    9,113.27 
 
Daisy   $      30.00  $ 5,697.39  $ 1,113.88  $      --0--  $     --0-- $    6,841.27 
 
Buzz   $    --0--  $    --0--  $    --0--  $      --0--  $  9,723.62 $    9,723.62 
 
 
TOTALS  $ 8,713.00  $11,491.39  $ 5,190.88  $   2,601.00  $55,032.86 $  83,029.13 
 

ACTIONS TO TAKE 
__________________________________________   ________________________________________ 
 
__________________________________________   ________________________________________ 
 
__________________________________________   ________________________________________ 
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PRODUCTIVITY DASHBOARD FOR DECEMBER 2011 
Ferdie’s Law Firm 

 
 

Timekeeper Mthly Billable 
Hours Budget 

Billable Hours 
Worked 

Total Hours 
Worked 

Billing Rate Budget Percent 
Billed 

MTD Percent 
Billed 

YTD Percent 
Billed 

Ferdie 100 89.5 89 $ 295.00 89% 99% 101% 
Maggie 100 34.5 34.5 $ 270.00 35% 100% 101% 
Pinky 100 54.3 53.6 $ 225.00 54% 99% 104% 
Sally 10 0 0 $  75.00 0% 0% 100% 

Timmy 10 13.3 13.3 $  75.00 133% 100% 100% 
Contract Atty 10 80.9 74.3 $ 150.00 743% 92% 103% 

TOTALS 330 
 

272.5 264.7     

 
 
 

Monthly Budget 
Revenue 

MTD Billed 
Revenue 

YTD Billed 
Revenue 

MTD 
Difference 

YTD Difference MTD Fee 
Receipts 

Realization 
Rate 

Effective Rate 

(F)    $ 29,500.00 $ 30,816.00 $ 317, 382.74 $    1,316.00  ($ 36,617.26) $  23,957.10 78% $    230.01 
(M)  $ 27,000.00 $   9,347.00 $ 313,433.00 ($ 17,653.00)  ($ 10,567.00) $  53,554.44 573% $ 1,547.10 
(P)   $ 22,500.00 $ 12,060.00 $ 182,735.75 ($ 10,440.00)  ($ 87,264.25) $  11,477.15 95% $   213.75 
(S)   $     750.00 $      450.00 $    9,202.00 ($     300.00)  $      202.00 $      939.00 209% $   156.75 
(T)   $     750.00 $   1,662.50 $    3,765.00 $      912.50 ($    5,235.00) $      161.78 10% $       7.50 
(CA) $  1,500.00 $ 10,067.50 $  47,846.50 $   8,567.50 $  41,846.50 $  18,601.66 185% $   277.50 

        
       $  82,000.00 $ 64,403.00 $ 874,364.99 ($ 17,597.00) ($ 97,635.01) $108.691.13   

 
ACTIONS TO TAKE 

_________________________________________    __________________________________________ 
_________________________________________    __________________________________________ 
_________________________________________    __________________________________________ 
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LOU’S LAW FIRM 
 
 

 Lou has been a solo practitioner with what would be considered a general practice for 
almost 14 years.  He handles some family law, a little estate planning, the odd DUI, an 
occasional real estate matter, and an even rarer personal injury (soft tissue) case.  Every once in 
awhile, someone will ask him to help set up a business, and he handles the incorporation, 
licensing, and registration issues for his clients.  He frequently says that he will take “any case 
that can walk, hop, roll, or crawl through my front door” – and that’s pretty close to true.   
 
 Between his legal work and the tasks associated with managing his practice, Lou ends up 
working 10 to 12-hour days just trying to keep up.  He hasn’t raised his rates in over five years, 
even though the other attorneys in town charge more (some, significantly more) than he does for 
similar work.  He continues to hope that lots of clients will choose him because of lower rates.  
Every month, when he prepares his bills, he prays that the total will be enough to cover his 
financial needs.   He’s just thankful that his wife has a good-paying job.   
 
 Lou only manages to get his client bills out five or six times a year, and has adopted a 
policy of offering a 15% discount to all clients if they will pay up within 15 days to help his cash 
flow and soothe his conscience.   
 
 He knows his secretary is underpaid, and she’s been grumbling about her wages for the 
last couple of years.  He feels really guilty that he can’t pay her more, but if he does, he’ll end up 
taking home even less than he does now, and he has a hard enough time as it is supporting his 
family on what he makes from his practice.   
 
 How can we help Lou get out from under this stress and start making a decent living for 
himself and his secretary?   
 

ACTIONS TO TAKE 
 

___________________________________  ___________________________________ 
___________________________________  ___________________________________ 
___________________________________  ___________________________________ 
___________________________________  ___________________________________ 
___________________________________  ___________________________________ 
___________________________________  ___________________________________ 
___________________________________  ___________________________________ 
___________________________________  ___________________________________ 
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LOU’S TIME LOG 
 

TIME DESCRIPTION BILLED 
9:00-9:18 a.m. Read and responded to e-mails  
9:18-9:25 a.m. Got a cup of coffee and scanned internet headlines  
9:25-10:03 a.m. Revised motion for summary judgment in Smith matter ☺ 
10:03-10:16 a.m. Looked for opposing parties brief that wasn’t in file  
10:16-10:40 a.m. Reviewed brief in Jones matter ☺ 
10:40-10:51 a.m. Phone call from client  ☺ 
10:51-10:57 a.m. Phone call from family member  
10:57-11:14 a.m. Phone call w/opposing counsel in Smith matter ☺ 
11:14-11:53 a.m. Finished reviewing brief in Jones matter  ☺ 
11:53-12:09 p.m. Read and responded to e-mails  
12:09-1:21 p.m. Lunch  
1:21-1:29 p.m. Phone call from client ☺ 
1:29-2:06 p.m. Made photocopies and prepared package for mailing; drove to P.O. for express mail  
2:06-2:31 p.m.  Reviewed mail and updated docket calendar   
2:31-3:43 p.m. Drafted proposed property settlement in DaVinci divorce ☺ 
3:43-4:02 p.m.  Returned client calls  
4:02-4:22 p.m. Read and responded to e-mails   
4:22-4:50 p.m. Finalized letter to opposing counsel in Williams matter ☺ 
4:50-5:08 p.m. Made photocopies of letter/other docs re Lindley to mail to opposing counsel   
5:08-6:19 p.m. Review and finalize estate plan for Gardiner ☺ 
6:19-8:30 p.m. Prepare draft bills for mailing on the 20th  

 
ACTIONS TO TAKE 

________________________________________   _________________________________________ 
________________________________________   _________________________________________ 
________________________________________   _________________________________________ 
________________________________________   _________________________________________ 
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ATTACHMENT A 
 

 

 

THE IMPACT OF A FEE DISCOUNT 

 

 

 

 

 

 

 

 

 

 

 

 

Excerpted with permission from 

 

Minding Your Own Business:  The Solo and Small Firm Lawyer’s 

Guide to a Profitable Practice 

 

by Ann M. Guinn 

 

Published by the American Bar Association (2010) 
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-

Checking Your Firm's Vital Signs: How To Measure Your Financial Health

THE IMPACT OF A FEE DISCOUNT

RATE DISCOUNT

(% increase in revenues needed to maintain the same gross profit after a discount)

GROSS MARGIN

Amount of
Discount 35% 40% 45% 50% 55% 60%

5% 16.67% 14.29% 12.50% 11.11% 10.00% 9.09%

10% 40.00% 33.33% 28.57% 25.00% 22.22% 20.00%

15% 75.00% 60.00% 50.00% 42.86% 37.50% 33.33%

20% 133.33% 100.00% 80.00% 66.67% 57.14% 50.00%

144-

,~
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Fee Agreements - Hypothetical 
 
 

 Susan Lawyer wants to give a discount to new clients who establish a retainer with her 

firm.  Her regular rate is $200 per hour.  Susan is willing to reduce her rate to $150 per hour, 

provided her clients maintain a retainer balance of $1,000 at all times.  If a client fails to keep the 

retainer properly replenished, the discount would no longer apply.  Susan would revert to billing 

at her regular rate of $200 per hour.   

May Susan enter into such an agreement? 

 
 
  
 

CONSIDERATIONS 
 

___________________________________  ___________________________________ 
___________________________________  ___________________________________ 
___________________________________  ___________________________________ 
___________________________________  ___________________________________ 
___________________________________  ___________________________________ 
___________________________________  ___________________________________ 
___________________________________  ___________________________________ 
___________________________________  ___________________________________ 
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AMERICAN BAR ASSOCIATION  
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY 
 
Formal Opinion 11-458         August 4, 2011 
Changing Fee Arrangements During Representation 
 
Modification of an existing fee agreement is permissible under the Model Rules, but the lawyer must show 
that any modification was reasonable under the circumstances at the time of the modification as well as 
communicated to and accepted by the client.  Periodic, incremental increases in a lawyer’s regular hourly 
billing rates are generally permissible if  such practice is communicated clearly to and accepted by the 
client at the commencement of the client-lawyer relationship and any periodic increases are reasonable 
under the circumstances.  Modifications sought by a lawyer that change the basic nature of a fee 
arrangement or significantly increase the lawyer’s compensation absent an unanticipated change in 
circumstances ordinarily will be unreasonable.  Changes in fee arrangements that involve a lawyer 
acquiring an interest in the client’s business, real estate, or other nonmonetary property will ordinarily 
require compliance with Rule 1.8(a).1

 
 

 Fee arrangements between lawyers and clients sometimes need to be changed.  As contracts, fee 
agreements are governed generally by the law of contracts.2  See Restatement (Third) of The Law 
Governing Lawyers § 18 cmt. c (2000) (“Restatement”). Contracts ordinarily may be modified by mutual 
consent of the parties, provided they follow the appropriate formalities.  Even with client consent, however, 
modifications of existing fee agreements are usually suspect because of the fiduciary nature of the client-
lawyer relationship.  See Comment [17] to ABA Model Rule of Professional Conduct 1.8 (“relationship 
between lawyer and client is a fiduciary one”).  “The courts are generally in accord that once the initial 
contract has been formed and the fiduciary relationship of client and lawyer has begun, any change in the 
contract will be regarded with great suspicion.”  Charles W. Wolfram, Modern Legal Ethics § 9.2.1, at 503 
(1986) (citing cases).   “Thus, an agreement that is not made roughly contemporaneously with the 
formation of the client-lawyer relationship will have to bear an extra burden of justification.”  Geoffrey C. 
Hazard & W. William Hodes, The Law of Lawyering § 8.11 at 8-26 (3d ed. 2001). 

That extra burden is articulated in the Restatement § 18(a)(1), which provides: “if the [fee] 
contract or modification is made beyond a reasonable time after the lawyer has begun to represent the client 
in the matter … the client may avoid it unless the lawyer shows that the contract and the circumstances of 
its formation were fair and reasonable to the client....”3  Comment e to Restatement § 18 explains some of 
the reasons that a client might feel compelled to accept a lawyer’s proposal to modify an existing fee 
agreement even though he would not want to agree to it: because it is burdensome to change lawyers during 
a representation; because the client might fear the lawyer’s resentment; or because the client might believe 
that the proposal is meant to promote his or her interests.   
 The only specific reference in the Model Rules regarding changes to fee arrangements is a single 
sentence in Rule 1.5(b), which states: “Any changes in the basis or rate of the fee or expenses shall also be 
communicated to the client.”  Thus, changes in fee arrangements during representations clearly are 
contemplated by the Model Rules.  But this single reference does not mean that lawyers are free to change 
existing fee arrangements simply by giving notice to clients.  Other provisions of the Model Rules, 
particularly Rule 1.5(a), as well as Rules 1.4 and 1.8(a), are relevant to modifications of existing fee   

                                                 
1 This opinion is based on the ABA Model Rules of Professional Conduct as amended by the ABA House of Delegates through 
August 2011. The laws, court rules, regulations, rules of professional conduct, and opinions promulgated in individual jurisdictions are 
controlling. 
2 Statutes and court rules in many jurisdictions also may regulate lawyer fee agreements, but this opinion addresses only issues arising 
under the Model Rules. 
3 In certain circumstances, the ethics rules may not be coextensive with applicable contract law.  See Joseph M. Perillo, The Law of 
Lawyers' Contracts Is Different, 67 Fordham L. Rev. 443, 453 (1998).  Professor Perillo argues that the Restatement approach differs 
from the majority case law with respect to the enforceability of a modified fee contract because the case law sometimes requires 
additional consideration for the modification to be effective, but the Restatement requires only that the modified fee agreement be fair 
and reasonable to the client in light of changed circumstances.  This opinion follows the Restatement approach as more appropriate to 
the interpretation of “reasonable” under the Model Rules. 
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agreements, depending on the situation.  The guidance offered by these rules is consistent with the concerns 
expressed by the commentators and reflected in the case law. 
 Initially, Rule 1.5(a) states the cardinal principle that governs all lawyer fee agreements: “A 
lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount 
for expenses.”  Rule 1.5(a) then states the factors to be considered in determining the reasonableness of a 
fee to include the following: (1) the time and labor required, the novelty and difficulty of the questions 
involved, and the skill requisite to perform the legal service properly; (2) the likelihood, if apparent to the 
client, that the acceptance of the particular employment will preclude other employment by the lawyer; (3) 
the fee customarily charged in the locality for similar legal services; (4) the amount involved and the results 
obtained; (5) the time limitations imposed by the client or by the circumstances; (6) the nature and length of 
the professional relationship with the client; (7) the experience, reputation, and ability of the lawyer or 
lawyers performing the services; and (8) whether the fee is fixed or contingent.  Comment [1] to Rule 1.5  
provides that the factors specified in paragraph (a) are not exclusive; nor will each factor be relevant in 
each instance.   Comment [1] also explains that Rule 1.5(a) requires that lawyers charge fees that are 
“reasonable under the circumstances.”  This is an objective standard.  See Hazard & Hodes, The Law of 
Lawyering § 8.2 at 8-6.  Thus, just as with any fee agreement, Rule 1.5(a) requires that a modified fee 
agreement must be reasonable under the circumstances.  
 The reasonableness of a lawyer’s fee typically is assessed in light of the circumstances as of the 
time the original fee agreement was made.  See Restatement § 34 cmt. c; ABA Comm. on Ethics & Prof'l 
Responsibility Formal Op. 93-373 (Apr. 16, 1993) (Contingent Fees in Civil Cases Based on the Amount of 
Money Saved for the Client), in Formal and Informal Ethics Opinions 1983-1998 at 174, 179 (ABA 2000) 
(reasonableness of fee should be judged on “way the engagement looked” at time fee arrangement set); and  
Ass'n of the Bar of the City of New York Formal Op. 2000-3 (2000) (The Acceptance of Securities in a 
Client Company in Exchange for Legal Services to be Performed) (stock taken as legal fee should be 
valued at time of fee arrangement in determining reasonableness of fee).  Changes in circumstances, 
including changes in the factors listed in Rule 1.5(a), occurring after the client-lawyer relationship was 
formed may cause the client, the lawyer, or both, to seek to revisit the fee arrangement.  See Virginia Legal 
Eth. Op. 1705 (Contingency Fee in Litigation; Hourly Rates Plus Lump Sum to Be Paid by Client for 
Attorney's Agreement to Carry Fees Indefinitely) (1997) (amendment of fee agreement after changed 
circumstances permitted so long as fairly negotiated and not result of undue influence or coercion by 
lawyer).  The reasonableness of a modified fee agreement should therefore be assessed in relation to the 
circumstances at the time of the modification.  
 Rule 1.5(b) provides that the scope of the representation and the basis or rate of the fee and the 
expenses for which the client will be responsible shall be communicated to the client, preferably, but not 
necessarily, in writing, before or within a reasonable time after commencement of the representation, 
except when the lawyer will charge a regularly represented client on the same basis or rate as previously 
charged.  Comment [2] to Rule 1.5 notes that in a new client-lawyer relationship, an understanding as to 
fees and expenses must be promptly established.  See also ABA Comm. on Ethics & Prof'l Responsibility 
Formal Op. 93-379 (Dec. 6, 1993) (Billing for Professional Fees, Disbursements and Other Expenses), in 
Formal and Informal Ethics Opinions 1983-1998 at 216, 218 (ABA 2000) (lawyer should disclose basis for 
fees and any other charges to client at outset of representation).    
 When a modified fee agreement is proposed, Rule 1.4(b) reinforces the obligation under 1.5(b) to 
communicate the scope of the representation and the basis or rate of the fee and expenses to the client in a 
timely manner.  Rule 1.4(b) provides that a lawyer shall explain a matter to the extent reasonably necessary 
to permit the client to make informed decisions regarding the representation.  An explanation of the 
lawyer’s proposed modification of a fee arrangement, including the advice that the client need not agree to 
pay the modified fee to have the lawyer continue the representation, is necessary to enable the client to 
make an informed decision about the client’s ability and willingness to pay the modified fee for continued 
representation.  
 In summary, a lawyer must show that any modification of an existing fee agreement, especially a 
modification sought by the lawyer, was reasonable under the circumstances at the time of the modification 
as required by Rule 1.5(a), and communicated and explained to the client as required by Rules 1.4 and 
1.5(b).  Any modification must also be accepted by the client.    
 In some cases, the client’s acceptance of a modified fee arrangement may be inferred from the 
circumstances.  For example, many lawyers who bill for their services on an hourly basis routinely increase 
their “normal” or “regular” hourly billing rates incrementally from time to time, often on an annual basis, 
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without negotiating every increase separately with each client.  Such billing practices, if communicated 
clearly to clients at the commencement of the client-lawyer relationship, generally are permissible.4  The 
lawyer nevertheless remains responsible for showing that current clients are adequately informed of the 
lawyer’s billing practices, that those clients have consented to those practices, and that any periodic rate 
increase is reasonable under the circumstances within the meaning of Rule 1.5(a).  Because it is a change in 
the “basis or rate” of the lawyer’s fee, any periodic billing rate increase must also be timely and clearly 
communicated to clients as required by Rules 1.4 and 1.5(b).  See also Severson & Werson v. Bolinger, 235 
Cal. App. 3d 1569, 1570 (1st Dist. 1991) (law firm cannot raise its “regular hourly rates” without first 
notifying client).  
 Except as provided above in regard to periodic rate increases, and absent an unanticipated change 
in circumstances, attempts by a lawyer to change a fee arrangement to increase the lawyer’s compensation 
are likely to be found unreasonable and unenforceable.  For example, a lawyer who has regularly 
represented a client on an hourly basis at an agreed rate may not unilaterally impose a “success fee” or 
premium, even after an advantageous result for the client.  See Beatty v. NP Corp., 581 N.E.2d 1311, 1315 
(Mass. App. 1991) (firm not entitled to recover premium for “highly successful” result that it added to 
agreed hourly fees without client’s consent).5  Nor may a lawyer threaten to withdraw if the client does not 
agree to increase the fee.  See, e.g., McConwell v. FMG of Kansas City, Inc., 861 P.2d 830 (Kan. Ct. App. 
1993) (lawyer’s threat to withdraw just before trial sufficient duress to render new fee agreement 
unenforceable). 
 Rule 1.5(c) permits contingent fee agreements in most civil matters, provided certain procedural 
requirements are met, including the requirement that the agreement be expressed in a writing signed by the 
client.  Comment [3] to Rule 1.5 notes that contingent fees, like any other fees, are subject to the 
reasonableness standard of Rule 1.5(a).  There may well be situations where changing an hourly fee 
arrangement to a contingent fee, or vice versa, is mutually beneficial to the lawyer and the client.  If a 
lawyer and client agree to convert an hourly fee agreement to a contingent fee arrangement, the procedural 
requirements of Rule 1.5(c) must be followed; the ramifications of the change must be explained to the 
client as required by Rule 1.4; and the resulting fee must be reasonable under the circumstances, as 
explained in Comment [3] to Rule 1.5. 
 Changes in existing fee arrangements that involve a lawyer’s acquiring an interest in the client’s 
business, real estate, or other nonmonetary property normally will require compliance with Rule 1.8(a), the 
general rule regarding business transactions with clients or other situations in which a lawyer knowingly 
acquires an ownership, possessory, security or other pecuniary interest that may be adverse to a client.  
Although Comment [1] to Rule 1.8 notes that the rule does not apply to ordinary fee arrangements, which 
are governed by Rule 1.5, the comment further states that the requirements of the rule “must be met when 
the lawyer accepts an interest in the client’s business or other nonmonetary property as all or part of a fee.”  
Comment [4] to Rule 1.5 also notes that a fee paid in property instead of money may be subject to Rule 
1.8(a) because such fees often have the essential qualities of a business transaction with a client.  See, e.g., 
ABA Comm. on Ethics & Prof'l Responsibility Formal Op. 00-418 (July 7, 2000) (Acquiring Ownership in 
a Client in Connection with Performing Legal Services) (lawyer acquiring stock of client corporation in 
lieu of or in addition to cash fee for services enters into business transaction with client and must comply 
with Rule 1.8(a); only circumstances reasonably ascertainable at time of transaction should be considered 
when assessing fairness and reasonableness of transaction).  
 A lawyer seeking new or additional security for payment under an existing fee agreement also 
must comply with Rule 1.8(a).  Comment [16] to Rule 1.8 advises that when a lawyer acquires by contract 
a security interest in property other than that recovered through the lawyer’s efforts in litigation (e.g., a 
contingent fee agreement), such an acquisition is a business or financial transaction with a client and is 
governed by the requirements of Rule 1.8(a).  See, e.g., ABA Comm. on Ethics & Prof'l Responsibility 
Formal Op. 02-427 (Contractual Security Interest Obtained by a Lawyer to Secure Payment of a Fee) 
(2002) (lawyer acquiring contractual security interest in client property to secure payment of overdue fee in 
ongoing matter must comply with Rule 1.8(a)).  When it applies, Rule 1.8(a) requires that: (1) the terms of 

                                                 
4 Similarly, the lawyer might include a provision in the engagement agreement that if the nature or scope of the representation 
changes, the client agrees that the fee arrangement may be re-examined. 
5 However, a client and lawyer may mutually agree on a “success fee” in circumstances where the client is adequately informed and 
the client has an ability to choose whether to pay the requested success fee. 
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the transaction are fair and reasonable to the client and are fully disclosed and transmitted in writing to the 
client; (2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity 
to seek the advice of independent counsel; and (3) the client gives informed consent to the essential terms 
of the transaction and the lawyer’s role in the transaction in a writing signed by the client.  Compliance 
with Rule 1.8(a) is appropriate in such situations to protect clients from potential overreaching by lawyers.  
When the client takes advantage of the advice to consult independent counsel, it also provides an 
opportunity for a neutral evaluation of the reasonableness of a fee that may be paid or secured by 
nonmonetary property.   
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